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This is a story of three different people with a similar issue, but very
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different concerns. Each of them is a successful business owner, and
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each is struggling with how to leave the legacy of their life’s work
without destroying the business or their family. Consider:
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• The older widower who has stabilized the business transition but
wants to ensure liquidity for his family when he is gone;
• The single middle-aged business owner who needs a path to
transfer the family business to key employees while acknowledging
her jealous siblings’ needs; and
• The father of minor children, who needs to create an exit strategy
from his rocky company situation and ensure stability for his minor
children should something happen to him.

Linda J. Ravdin, Editor
PASTERNAK & FIDIS, P.C.
7735 Old Georgetown Road

Meet: Andrew, a 70-year-old widower and father of three successful,
adult children. Andrew owns a government contracting firm.
Andrew’s three children each pursued his or her own career path, so
Andrew developed an exit strategy whereby controlling interests in the
firm would pass to key employees.
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next five years. He has ensured
the firm will continue after his
retirement or death but wants to
provide additional liquidity for
his family.
Andrew’s son, Alan, has two
children, one of whom is disabled.
Andrew’s daughter Alison has
no children; she has been living
with her partner for 15 years and
each refers to the other as her
CONTINUED ON PAGE 6

* With thanks to playwrights Abe Burrows, Jack Weinstock, and Willie Gilbert, and composer
and lyricist Frank Loesser, without whom the world would lack the wonderful play, “How to
Succeed in Business Without Really Trying” (1961)

What Divorcing Parents Should Know About
International Travel with Children
BY VICKI VIRAMONTES-LAFREE
Many parents like to vacation with their children, to
the beach, to a national park, to visit a big city. Some
families travel abroad. Parents who are separated,
or planning to separate, should include rules about
traveling with minor children in their settlement
negotiations. Parents can avoid disputes by agreeing
to travel protocols in their parenting plan.

What is required to apply for a U.S. passport
for a child under age 16?
A child under the age of 16 must apply for a passport

What is required to apply for a U.S. Passport
for a child aged 16 or 17?
A child of 16 or 17 may sign a passport application on
their own behalf but must show parental awareness:
• At least one parent or legal guardian must appear
with the applying child; or,
• The child must present a signed, notarized
statement from one parent or legal guardian
consenting to the issuance of a passport with a
copy of that parent or legal guardian’s ID.

in person. The child must be accompanied by

The passport may be denied if a non-applying

both parents, as required by the federal Two-

parent has filed a written objection.

Parent Consent Law, and provide proof of the
child’s citizenship (U.S. birth certificate; a valid,
undamaged U.S. passport (may be expired); a foreign
birth certificate).
The following are exceptions to the two-parent
consent requirements, allowing the applying parent
or legal guardian to apply alone with the child:
• If one parent cannot appear, the applying parent
should bring a signed and notarized Form DS3053 “Statement of Consent” of the other parent
and a copy of the other parent’s ID presented to
the notary at the time of signing. The notarized

What are best practices for parents when a
child travels without both parents?
• The Department of State does not have border
exit controls or two-parent consent requirements.
This means a child may leave the United States
with only a valid passport. U.S. Customs and
Border Protection (CBP) strongly advises that a
parent traveling solo with a child get a notarized
consent from the non-traveling parent. If a child
is to travel with grandparents or other relatives,
or with an organized school or sports group,
the CBP recommends that both parents sign a

Statement of Consent must be less than three

notarized consent to the trip. There are other

months old.

requirements for organized groups when a parent

• If one parent cannot be located, the applying
parent should bring a signed Form DS-

or legal guardian is not present on a trip.
• If the traveling parent has sole custody of a child,

5525 “Statement of Exigent/Special Family

he/she should also carry documentation, such as

Circumstances” and additional documentation as

a court order, birth certificate with the traveling

requested by the Department of State.
• The applying parent may provide a court order

CONTINUED ON PAGE 9

granting him or her sole legal custody of the
child, or specifically permitting the parent to
apply for the child’s passport.
• A certified copy of the child’s birth certificate or
adoption decree listing the applying parent as the
only parent, or the other parent’s death certificate.
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Vicki Viramontes-LaFree was
named as the best in Family Law
Mediatiation by Best Lawyers, a
peer-reviewed publication.

How to Disinherit Your Spouse in Maryland:
A Preview of Maryland’s New Elective Share Law
BY ANNE W. COVENTRY
We don’t often get the question, “Can I disinherit
my spouse?” but the subject has been fraught
with consternation for Maryland estate planners
for many (many, many) years; we used to have to
answer it with “it depends.” We will soon have
greater certainty—for decedents dying on or after
October 1, 2020, it’s going to be harder to disinherit
a surviving spouse entirely in Maryland. It will
be easier, however, to design an estate plan that
pre-funds the spouse’s share, balancing competing
interests without disrupting the family business or
forcing the sale of illiquid assets.

would probably get either too much or too little!
Let’s illustrate by considering television’s bestknown blended family: the Brady Bunch.
Mike Brady wants his assets to be split between
his wife, Carol, and his sons when he dies. He has
an IRA of $250,000 and names Carol as beneficiary.
They have joint checking and savings accounts
totaling $50,000. Mike has a life insurance policy
of $300,000 and names Carol as beneficiary. He
holds title to a $300,000 residence, an investment
account worth $100,000 and business interests
worth $200,000, and he keeps those assets titled in

A Little History

his own name. He names his sons as beneficiaries

To understand the impending (and extremely

under his will. Here’s how that $1.2 million actually

complicated) new rules, it helps to explain how the
old rules worked and why they stopped working.
Under old law (still in effect until October 1, 2020),
a surviving spouse who was dissatisfied with what
s/he would receive under a predeceasing spouse’s
last will and testament could elect instead to take
a fixed portion of the “net estate” (referring to the
probate estate) of the predeceasing spouse—either
one-third or one-half, depending on whether or not
the predeceasing spouse had any surviving children,
grandchildren, or more remote descendants. At
a time when all (or at least the lion’s share of) a
person’s assets could reliably be expected to pass
through probate, this system worked as intended,
to balance the interests of the surviving spouse (not
wanting to be disinherited), the State (not wanting
to support too many impoverished surviving
spouses), and the decedent (not wanting his/her
testamentary freedom curtailed).

shakes out when Mike dies:
• The IRA and life insurance go where he directs
them (outside of probate): to Carol. $550,000.
• The joint checking and savings accounts go to
Carol by operation of law (outside of probate).
$50,000.
• The residence, investment account, and business
interests are all probate assets, $600,000 total,
and Mike’s will directs them to his sons.
• However, Carol can claim an elective share of the
probate assets ($200,000).
• This means that, if Carol files an election,
Carol gets all of the non-probate property
($600,000) AND one-third of the probate property
($200,000); Mike’s sons get only $400,000. Carol
gets two-thirds of the whole, which is more than
the one-half Mike intended her to get. Mike’s
sons have no recourse under current law. To

Then two things happened over time: people started

make matters worse, Carol’s claim is applied pro

amassing assets in retirement plans (sometimes

rata against all of the probate assets, meaning

the largest single asset a person holds at death),

she will take one-third of the residence, one-third

which do not pass through probate; and trust law

of the investment account, and one-third of the

improvements made it more inviting for people to use

business interests. That could potentially force a

revocable living trusts as a probate avoidance tool.

sale of the residence or business; at a minimum, it

What did that mean for the surviving spouse’s right
to take a share of the net estate? It meant s/he

may be very disruptive to the business.
CONTINUED ON PAGE 10
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P&F NEWS
In June, associate Eric Bacaj attended the
American Academy of Matrimonial Lawyers’
National Institute for Family Law Associates
in Chicago. The AAML Institute is an intensive
weekend of sessions taught by experienced family
lawyers on various subjects including divorce tax,
retirement benefits, business valuation, samegender couple issues, child custody, and others.

Best Lawyers, a peer-reviewed publication, and
U.S. News have named several Pasternak & Fidis
attorneys as the best in Bethesda, Maryland for
2020. In Family Law, Jan White, Linda Ravdin,
and Vicki Viramontes-LaFree took top honors.
Linda and Vicki were named as best in Family Law
Mediation, while Jan was named among the best
in Collaborative Law: Family Law. Anne Coventry,
Marcia Fidis, Al Pasternak, and Stephanie Perry
were named among the best Trust & Estates
attorneys in Bethesda, while Al was cited in the
field of Tax Law. Morriah Horani was named best
in the field of Litigation – Trusts and Estates. For
an impressive third time, Jan White earned a D.C.
Lawyer of the Year award in Collaborative Law:
Family Law.
Bethesda Magazine recognized five of our partners
as top attorneys in Montgomery County: Anne
Coventry, Stephanie Perry, and Adam Swaim in
the field of Trusts and Estates, and Linda Ravdin
and Jan White in the field of Divorce/Family law.
The publication surveyed lawyers throughout
the county, asking them who they would go to if
they had a legal issue. Congratulations to all five
attorneys for being lawyers other lawyers trust.
Washingtonian Magazine named Stephanie
Perry and Anne Coventry among the best Estate
Planning Lawyers as part of the its Top Financial
Advisors segment in the December 2019 issue.
On September 27, 2019, Divorce and Family Law
Group Partner Linda Ravdin was a faculty member
for the Oklahoma Bar Association’s all-day annual
continuing legal education program, “Plan for the
Worst, Hope for the Best: Premarital Agreements,
Tax Law, and Estate Planning Tools.”
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P&F again sponsored Round House Theatre’s
annual “Dinner on Stage” and enjoyed a fabulous
evening in the newly renovated theatre. Actors
Maboud Ebrahimzadeh and Todd Scofield
opened the program by reprising an excerpt of
their roles in RHT’s production of The Book of
Will. Actors Theresa Cunningham, most recently
in RHT’s production of School Girls ; Or, The
African Mean Girls Play, and Bobby Smith, who
will appear in Spring Awakening , sang Broadway
favorites. We were happy to help our neighbors
at Round House raise $60,000 to support the
theatre’s work. Round House Theatre reopened
in September after a six-month renovation
made possible through an ambitious capital
campaign. The campaign is ongoing with a goal
to fund 30 commissioned plays from women
and playwrights of color over the next 10 years
and to advance theatre to future generations by
offering free performance tickets to students
ages 13-20 and pre-professional performance
and internship opportunities.

As Vice-Chair of The Network’s Roundtable for The
Jewish Federation of Greater Washington, Associate
Micah Snitzer organized a conversation about
Impact Investing. Almost 60 people attended the
panel discussion that included distinguished experts
in the field who shared their investment strategies
and perspectives on the social impact and financial
return of impact investments.

Congratulations to Law Clerk Roxy Araghi on
passing the Maryland Bar Exam. Roxy joined the
firm in the summer of 2017 as a Pipeline Scholar
and stayed while she finished law school and
studied for the bar. After her swearing in, she
will become an Associate in the Estate Planning &
Administration Group.

Eric Bacaj and Linda Ravdin authored the chapter
entitled “Property Disposition in Divorce and
Annulment” in the forthcoming 10th edition
of Maryland Divorce and Separation Law, a
comprehensive treatise for Maryland family lawyers.
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P&F NEWS
Once again, the firm sponsored Volunteer Day. Instead of
going to the office, attorneys and staff worked together at
A Wider Circle in Silver Spring, Maryland, where we sorted
donations of clothing, books, toys, and other housing items,
and built cribs. We also learned more about A Wider Circle’s
mission to end poverty by, among other things, providing
basic need items to individuals and families transitioning out
of homelessness or fleeing domestic abuse. Thank you to all
of our team for supporting our volunteer efforts.

STAFF SPOTLIGHT: MARY NELSON
Legal Assistant Mary Nelson has been with the Firm for over
18 years, supporting the Estate Planning and Administration
Group in scheduling, client intake, document editing, and matter
management. Mary has made herself invaluable to the attorneys
at our firm, including Al Pasternak and Marcia Fidis, as well as
our Managing Partner, Stephanie Perry. Though her first job out
of high school was in retail, Mary quickly pivoted to law practice,
supporting a solo practitioner in DC, a personal injury and
litigation firm, then landing in trusts and estates with us. Mary
is known around the Firm for her calm demeanor and can-do
attitude, though she notes she has grown a lot since she entered
the work force. She treats clients and guests of the Firm as she
would like to be treated: “Kindness and patience go a long way.”
When she’s not keeping dozens of matters straight in the office,
she attends live music events, travels to the beach, and reads
voraciously, including books about the Civil Rights era of the 1950s and 60s and crime fiction. She
also enjoys spending time with her friends and family, including her adult son and her mother who
just turned 91. Our team is enriched by Mary’s experience and perspective.
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How to Succeed in Business Succession Without Your Family Crying
CONTINUED FROM COVER

wife. Alison and her partner have no plans to legally

Now, meet: Betty, a 54-year-old unmarried woman

marry. Andrew loves Alison’s partner and wants to

with no children and three siblings, Brian, Bruce,

ensure that Alison can take care of her. Andrew’s

and Briana. Betty spent her professional life

other daughter Alma is married and has one child, but

growing a real estate management business started

the marriage is tempestuous, and Andrew worries that

by her father, Bobby. Betty was the only one among

Alma and her husband may divorce.

her siblings who followed in his footsteps. Brian

In addition to providing liquidity for his family

pursued a career in law enforcement; Bruce stayed

so they are not tied to a firm they don’t control,
Andrew’s primary concerns are providing for his
disabled grandchild and ensuring Alma’s husband
cannot reach any of her assets. He also wants to
make sure Alison is aware of any laws
that might affect her relationship.
Andrew’s plan for shifting ownership of his firm
to his key employees and providing liquidity
during his retirement and for his heirs included a
combined stock redemption and cross-purchase
plan with a life insurance component. He also
established an employee stock ownership plan
(“ESOP”) to spread ownership among all eligible
employees, defer income taxes on his gains, and
fund his retirement plan.
To provide for Alan and his children, Andrew
will be wise to include a supplemental special
needs trust in his planning. Such a trust permits
discretionary distributions and is structured to
protect the beneficiary’s eligibility for means-tested
governmental benefits.
Andrew should recommend to Alison that she
and her partner enter into a domestic partnership
agreement that sets forth the parties’ expectations
in the event of separation or either partner’s death.
If Alison lives in the District of Columbia, she
and her partner may have formed a common law
marriage. It is important that Alison (and Andrew)
understand what legal rights her partner may have
to make a claim against her assets.

home to raise his children while his wife pursued a
career in politics; and Briana became a university
professor. Betty inherited control of the business
when her father died, with the beneficial interests
passing in trust for her mother. After their mother
died, Betty inherited the business outright and her
siblings inherited other liquid assets.
Betty’s siblings have now spent their inheritances
and grown envious of Betty’s continued success
(and growing income). Betty is frustrated by her
siblings’ envy but recognizes that her success is
due in no small part to her father’s efforts and
she does not enjoy watching her siblings struggle
financially. Betty wants to set up a safety net for
each of them and provide funds for her nieces’ and
nephews’ education. She expects to have a taxable
estate at her death but will leave to charity enough
to ensure no federal estate tax will be due. Betty has
considered a few key employees who could take over
management of the business upon her retirement or
death, but she has not yet put a plan into action.
Betty should
consider a trust
for her siblings
and their
children. The

Oren Goldberg has
previously worked in

trust can take

his family’s New York

advantage of

City-based business,

gift tax annual
exclusions

including from

to preserve

2014-2018 when he

Alma and her husband do not have a premarital

transfer tax

launched and operated

agreement. Andrew wants to protect Alma’s gifted

exemptions

interest in his business from any claims if Alma and

otherwise

several branches in the

her husband divorce. Andrew will establish trusts

available to

for his children that include broad protections from

Betty during

DC metropolitan area.

all creditors, including a divorcing spouse.
CONTINUED ON PAGE 7
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How to Succeed in Business Succession Without Your Family Crying
CONTINUED FROM PAGE 6

her life and at her death. A trust designed primarily

Calvin worries about what might happen with his

for education may encourage beneficiaries to rely

business and other assets if he and his wife die while

on other resources for their health, support, and

their children are minors. Calvin wants to know

broader ambitions (which will allow the trust to

what he can do to alleviate each of these concerns.

support a larger pool of beneficiaries) and can
provide funding for non-traditional education and
career training paths. For her siblings, Betty may
also consider permitting distributions for medical
and other needs to the extent a beneficiary does not
have other resources.

Calvin and Carla had never completed the buy-sell
agreement their attorney drafted for them years
earlier. They should settle on buyout terms. After
a business has experienced several up and down
cycles, while the owners see things moving along
in the right direction, it is far easier to agree to

Betty may also fund a trust that provides regular

methods of valuation and terms for buyout. This

distributions to her siblings using a charitable

also is the time to consider sources for funding the

remainder trust. A charitable remainder trust

purchase of an exiting partner’s interest.

distributes a fixed dollar amount or percentage of
assets to individual beneficiaries for a period of
years or for life. At the end of the term, or upon
the beneficiary’s death, the remaining assets are
distributed to one or more charities chosen by Betty.

Calvin’s children are minors so he cannot know if
either will want (or have the skills) to succeed him
in the business. Calvin and Carla must consider how
control of the business will shift if one of them dies.
Without proper planning, Calvin or Carla may have

Betty’s interest in transferring the real estate

to deal with an undesirable business partner, such as

management business to her key employees (who

the other’s surviving spouse.

may not have sufficient cash on hand to buy it from
her) can be accomplished in several ways. One
solution would have the key employees form an
entity (typically a limited liability company) that
acquires an insurance policy on Betty’s life. This
entity then enters into an agreement with Betty
and the business to purchase her interest in the
business upon her retirement, disability, or death,
using a combination of promissory notes and the
life insurance proceeds. Because Betty is charitably
inclined, if the sale will occur upon her retirement,
she can plan to defer recognition of the capital gains
using another charitable remainder trust for her
own benefit.
Finally, we have Calvin, a 47-year-old, married
father of twin 12-year-olds. When Calvin was in
college, he and his friend Carla started an IT support
business. The business has done well, and Calvin
has been able to invest in a diversified portfolio
of securities and real estate. Calvin has three
pressing concerns: First, he and Carla recently
have disagreed on key business decisions, leaving
him to wonder whether he needs an out. Second,

The first line of defense for claims against a
business is liability insurance, before, not after,
becoming aware of a claim. Nevertheless, Calvin
and Carla should meet with their insurance agent
to determine the limits of their coverage, then with
appropriate counsel to determine the potential costs
of any claim.
If there is inadequate insurance and Calvin is
concerned a creditor may make a claim against
him personally, there are methods of differing
complexity (and effectiveness) by which Calvin
might limit the scope of a creditor’s recovery.
Co-ownership of assets between spouses (tenancy
by the entirety) can provide protection from the
creditors of one spouse; however, this protection
disappears if the non-debtor spouse is the first
to die and title reverts in the debtor-spouse. (It
is important to note that if Calvin retitles nonmarital property in joint names with his wife, he is
exposing the property to a marital claim if he and
his wife divorce.)
Nineteen U.S. states (including Delaware and

the company’s HR director told them of a potential
employment lawsuit against the company. Finally,

CONTINUED ON PAGE 8
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How to Succeed in Business Succession Without Your Family Crying
CONTINUED FROM PAGE 7

Virginia) now allow a person to create a domestic

to assess whether (and when) their children will

asset protection trust (or “DAPT”). A DAPT allows

have the necessary responsibility and experience to

a transferor to create a trust for his or her own

manage their own financial affairs. However, when

benefit but requires giving up control over the

children are young, it is next to impossible to make

transferred assets. A transfer to a DAPT may not be

accurate predictions for their future. Calvin and his

fraudulent as to creditors. In general, a transfer is

wife must consider who should serve as guardian for

fraudulent as to a creditor, whether the claim arose

the children, until each child reaches adulthood, and

before or after the transfer, if the debtor made the

who will serve as trustee of trusts for their children,

transfer (a) with actual intent to hinder, delay,

until each child reaches an appropriate age to make

or defraud, or (b) without receiving equivalent

decisions on investments and distributions.

value in exchange for the transfer and the debtor

Calvin and his wife may wish to provide

knew or should have known that their remaining
assets would be insufficient to pay their debts and
expenses. Calvin may not be able to shelter all his
assets completely from all creditors; however, he
should be able to structure his affairs in a manner
that would protect most of his wealth from most
potential claims.

supplemental income to their children’s guardian
(perhaps an annual distribution from the income
of the children’s trust) and other children in the
guardian’s household. If they choose to make trust
assets available to a child, or to allow a child to
serve as trustee of a trust for his or her own benefit,
upon reaching a certain milestone, e.g., age 35,

Calvin’s smart planning will ensure that any

the trust should include a mechanism that would

changes to his business will proceed smoothly and

permit delaying or withholding the child’s rights,

with minimal conflict. It will further ensure that he

depending on the child’s circumstances at that time.

and his family retain the standard of living to which

An individual trustee may be given this power or it

they have grown accustomed. If tragedy befalls

can be granted to an independent person.

Calvin and his wife, his estate planning should

When planning for eventualities, the most important

ensure the right people are there to protect and
care for their children, as well as their children’s
inherited assets.
When children are older, it is often easy for parents

consideration is to address known and potential
issues early and often. Lives are dynamic; applicable
laws change. There seldom is an issue that cannot
be addressed, given the proper time and attention.

PASTERNAK & FIDIS AGAIN RECEIVED ACCOLADES FROM SUPER LAWYERS ,
A PUBLICATION HONORING ATTORNEYS WHO HAVE ACHIEVED A
“HIGH-DEGREE OF PEER RECOGNITION AND PROFESSIONAL ACHIEVEMENT.”
Estate Planning and Probate: Anne Coventry,

Family Law: Eric Bacaj, Linda Ravdin, and Jan White

Marcia Fidis, Al Pasternak, Stephanie Perry,

Congratulations to all, and in particular to Eric

Christina Scopin, and Micah Snitzer
Estates & Trust Litigation: Morriah Horani
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for being included on the list as a Rising Star
for the first time.

What Divorcing Parents Should Know About International
Travel with Children
CONTINUED FROM PAGE 2

parent’s name, and any other documents he or

not, ask if they will notify the other parent of a

she has proving parental legal authority.

passport application.

• Although the United States does not require an
adult traveling with a minor child to carry a
consent letter, other countries may have such a
requirement. Parents should check the entry and
exit requirements of the country they plan to visit.

The Children’s Passport Issuance Alert
Program (CPIAP).
A parent who objects to issuance of a U.S. passport

How to minimize parental disputes regarding
travel with minor children after divorce?
To head off future disputes, divorcing parents should
attempt to resolve their child-related issues in a
parenting plan or custody agreement. A parenting
plan should provide protocols to deal with travel in
the United States and abroad, which may include:
• advance notice by the traveling parent to the

to his or her minor child can place an alert with

other parent, including dates of travel, mode of

the Department of State’s CPIAP. In that event, the

transportation, airline and flight number, and

Department of State will notify the parent when a

other information, as applicable, destination and

passport application has been submitted; the objecting

a contact phone number in case the cell phone of

parent has 30 days to file an objection. CPIAP does not

the traveling parent does not work abroad;

track use of the passport nor prevent a parent with
dual nationality from obtaining a foreign passport.

What can a parent do to prevent overseas
travel if a child has dual citizenship?
A child who is a U.S. citizen may also have or
acquire citizenship of another country by birth
outside of the U.S., a parent’s citizenship, or
naturalization. A foreign national parent may
obtain a foreign passport for a child and, depending
on the country, the child may travel on a parent’s
foreign passport.
According to the Department of State, here are
some steps parents can take to find out about
another country’s requirements for issuance of a
foreign passport:
• Contact the foreign embassy or consulate in the
U.S. to confirm a child is documented as a citizen
of that country and confirm its requirements.
• Some countries do not require consent of both
parents to obtain a passport. Contact the foreign
embassy and consulate to obtain a country’s rules
in obtaining a passport for a child and check if
there is a passport notification program.
• Contact the appropriate foreign embassy or
consulate to find out if they will honor a U.S.
court order preventing issuance of a passport. If

• cooperation of both parents to obtain or renew a
passport for the child;
• determine the parent who will retain possession
of the child’s passport;
• obligation of a parent who has possession of the
passport to turn it over to the traveling parent
upon request;
• proscription on travel to a country or region that
has a U.S. Department of State Travel Advisory;
• obligation of the non-traveling parent to sign a
consent form allowing the traveling parent to
travel abroad with the child that complies with
federal law and procedures and those of the
country where the parent intends to travel;
• determine how the parents will pay for the
passport application process.

The Last Resort.
A parent may need a court to intervene if there is no
prior court order or written parental contract that
addresses international travel. A parent may want
a court to establish specific travel protocols, such as
authority to obtain a passport for a child, or to impose
travel restrictions on a parent who is threatening to
remove a child outside of the United States.
CONTINUED ON PAGE 11
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How to Disinherit Your Spouse in Maryland:
A Preview of Maryland’s New Elective Share Law CONTINUED FROM PAGE 3
Now imagine the same family and the same assets

augmented estate is then reduced by certain items

but Mike titles things differently. Before he

it seems unsporting to keep in there (such as the

married Carol, Mike did his estate planning and

cost of funeral expenses, enforceable claims, and

he placed the residence, the investment account,

any lifetime gifts to which Carol actually consented)

and the business interests in a revocable trust. He

to determine the “estate subject to election;” here,

named his sons as beneficiaries of his IRA and life

let’s assume reductions of $50,000 to make our math

insurance. He doesn’t update these arrangements

easier. Carol will be entitled to claim one-third of the

after he marries Carol. Yes, they set up joint

estate subject to election because Mike has children

checking and savings accounts of $50,000, and

(it would be one-half if he had none), so $1,125,000

those will go to Carol, but there’s no probate estate

÷ 3 = $375,000. However, certain arrangements that

at all when Mike dies. Mike’s sons get the other

provide a benefit to Carol (“spousal benefits”) will

$1,150,000 via non-probate arrangements. Carol

be credited against this $375,000, either in full or

ends up with about 4% of the total assets. She has

in part. Here, the IRA and life insurance totaling

been largely disinherited. Although there is case

$550,000 exceed Carol’s elective share of $375,000,

law that could potentially help her, we don’t really

and Mike’s estate gets credit for that; as a result,

know her chances of success, so her attorney cannot

Carol cannot claim any additional assets beyond

confidently advise her.

what Mike has already arranged to give to her. This

Imagine the titling of assets in Mike’s revocable

“spousal benefits” concept affords Mike greater

trust and the designation of his sons as beneficiaries
of the IRA and life insurance were not the result of
Mike neglecting to update his plan, but were done
instead towards the end of Mike’s life while his
health was failing, at the behest of his sons who had
fallen out with Carol.

testamentary freedom, as it allows him to structure
his estate plan so as to satisfy Carol’s elective share
claim through his non-probate arrangements, which
means he can safely leave his business interests and
other probate property to his boys.

Next Steps

These stories—same family, same assets, different

How, then, do you disinherit your spouse in

titling, different motivation—illustrate that the

Maryland? It still depends.

current statute is both too narrow and too broad.
In each situation, it fails to achieve its purpose—to
balance the competing public policy interests.

Hence, a New Statute
To address this problem, the General Assembly
enacted sweeping reform legislation, effective
October 1, 2020, that will pull all of Mike’s
assets (both probate and non-probate, and even
certain gifts he may have made to his boys before
death) into the pot (the “augmented estate”) for
consideration.
In our example (because only Mike’s share of
the joint assets—and not Carol’s—are part of the
augmented estate), the augmented estate would be
$1,175,000 under the new statute, assuming Mike
made no lifetime gifts. The calculated value of the

If you expect to die before October 1, 2020:
• Arrange to have no probate estate—put assets in
a revocable trust and other non-probate vehicles.
• Leave all non-probate assets to someone other
than your spouse.
• Be careful about the 401(k): federal law requires
you to leave this asset to your spouse unless s/he
consents to your designation of someone else as
beneficiary. If you are retiring, you could roll it
into an IRA, which is not subject to the same rule
(but may have other drawbacks).
• Keep in mind that your spouse, if s/he will have
the means to hire counsel, could potentially seek
judicial relief, especially if s/he can demonstrate
that you made these arrangements deliberately to
defeat his/her spousal rights.
CONTINUED ON PAGE 11
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What Divorcing Parents Should Know About International
Travel with Children CONTINUED FROM PAGE 9
Depending on the circumstances, a court order
may include:
• an award of sole legal custody of a child;
• protocols to obtain or renew a passport;
• requirement that the non-traveling parent sign a
notarized statement and other forms permitting
the child to travel;
• prohibition on a parent traveling abroad with the
child without prior court approval;
• supervised visitation with the child;
• that a foreign embassy or consulate not issue any
new passports to a foreign national parent and
the child, if applicable;
• requirement that the passports of a foreign
national parent and the child be held by a third

party or in the court registry;
• requirement that a foreign national parent notify
his/her country’s embassy consulate of the order
prohibiting a new or replacement passport for
the child.

How to resolve parental travel disputes?
If a parent refuses to follow the terms of a parenting
plan or custody agreement, such as provisions
related to traveling with children, the other parent
can sue to enforce the contract. Similarly, if a
parent fails to comply with an order, then the noncompliant parent can be found in contempt of court
and subject to civil and criminal penalties. Under
some circumstances a parent may be forced to seek
an emergency order if his or her travel is imminent.
It is always better if parents can cooperate.

How to Disinherit Your Spouse in Maryland:
A Preview of Maryland’s New Elective Share Law CONTINUED FROM PAGE 10
• A better alternative: get a postmarital agreement

to learn the nuances of the new rules, alert their

wherein you and your spouse both waive elective

clients, and start to update affected estate plans.

share rights.

Another tip: your power of attorney may need to

• Another alternative: move to Georgia; it has no
elective share.
If you expect to survive to October 1, 2020:
• See your estate planner about restructuring
your plan to create adequate “spousal benefits”
that will offset the elective share. This could
include creating a trust for your spouse, using life
insurance, or carving off other assets that could
flow to your spouse.
• Another alternative: get a postmarital agreement
wherein you and your spouse both waive elective
share rights.
• Another alternative: move to Georgia; it has no
elective share.

be updated after the new law takes effect, to ensure
that your agent has explicit authority to make an
elective share claim on your behalf. This can be
particularly important for nursing home residents
who receive public benefits.
Virginia residents: Virginia also uses an
“augmented estate” approach to the spousal
elective share, but its statute is very different. It
has a vesting schedule based on the length of the
marriage, and it takes the spouse’s own assets into
consideration in computing what s/he can claim
from the deceased spouse’s assets.
DC residents: DC still uses the older system, based
on the probate estate, but the DC City Council does
pay attention to changes in MD and VA, so the fact

The Maryland changes were enacted with a delayed

that both of those jurisdictions have moved to the

effective date in part because they are so complicated;

augmented estate regime may portend changes in

the intervening year gives Maryland attorneys time

DC before long.
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After almost 40 years practicing law together at
the firm, partners Al Pasternak and Marcia Fidis are
retiring at the end of 2019. Al will retire to his longtime second home in Stuart, Florida. Marcia will stay
with her deep roots in Easton, Maryland. They are
leaving a strong firm of 12 lawyers that will continue
to practice in the areas of estate planning, domestic
and family law, and fiduciary litigation. For questions
about your estate planning, trust or administration
needs, please contact us.
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