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Saving to Pay for
Education Expenses:
The Basics of 529 Accounts
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One of the largest expenses a family will incur is very likely the cost of a
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child’s education. In order to encourage early participation in saving for
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education expenses, Section 529 of the Internal Revenue Code permits
states to provide tax-advantaged savings plans (“529 plans”). A 529
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plan account may be used to help pay for a beneficiary’s tuition at an
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$10,000 per year). It can also be used to pay higher education expenses,
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elementary or secondary public, private, or religious school (capped at
such as tuition, fees, books, supplies (including computers and related
equipment), and room and board (on-campus and off-campus housing,
with certain limitations), at an eligible higher education institution. An
eligible higher education institution is generally any college, university,
vocational school, or other postsecondary educational institution
eligible to participate in a student aid program administered by the U.S.
Department of Education.
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An individual may open a 529 account provided under a plan of his or her
state. However, some state plans do
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not require that the account-holder
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beneficiary of the account and, if
permitted by the state’s plan, a

A 529 plan account may
be used to help pay for a
designated beneficiary’s

successor account-holder who will

tuition at an elementary

manage the account if the initial

or secondary public,

account-holder dies. The designated
beneficiary is usually the student
or future student (e.g., a child or
grandchild) for whom the accountholder intends to provide benefits.
The beneficiary is generally not
limited to attending a school in the

private, or religious
school . . . as well as
qualified higher
education expenses.

state that sponsors the plan.
CONTINUED ON PAGE 6

Section 529 College Savings Accounts
and Divorce
BY LINDA J. RAVDIN
Many couples establish savings for the college education

contribution is at risk of being treated as marital

of their children. A Section 529 account is an attractive

property because it has become commingled with

vehicle for these savings, as discussed in Adam Swaim’s

marital property funds. A court may treat the entire

article. What happens to a 529 account if the parents

account as marital property to be divided equitably.

divorce? The appeals courts of D.C., Maryland, and
Virginia do not yet appear to have wrestled with a
parental dispute about a 529 account in a divorce. Only a
few cases from courts around the country have done so.

Parties negotiating a marital settlement where there is a
529 account for a child should consider the following:
•

child’s education, the agreement should say expressly

They offer some guidance to parties and their lawyers
as to how our courts may handle a dispute over a 529
account that arises between divorcing parents. More

that the funds may only be used for that purpose;
•

school, the funds will be made available to the child

address when negotiating a marital settlement agreement

for graduate or professional school;

where they have a Section 529 account for a child.

•

•

the parties’ child, or other children of the parties,

the account (unless he or she has transferred
disposition of funds from the account.
•

and not for a child of a subsequent marriage;
•

the parent who is the account-holder be able to use

was created. However, the beneficiary’s rights
switch beneficiaries, for example, to another child.

the funds for him- or herself?
•

that are not qualified education expenses, such

for any purpose, although he or she will pay income

as clothing, incidentals, transportation, living

taxes and a penalty if the funds are not used for

expenses during summers and holidays, and the

qualified education expenses. By contrast, an
Gifts to Minors Act or the Uniform Transfers to

like; these cannot be paid with 529 funds;
•

parent is an account-holder. Even when they do,

custodian may only spend funds in the account for

they should still consider the issues discussed above.

the benefit of the child.
If the account-holder creates the 529 account with
marital funds, for example, with wages or money
from a joint bank account, the account will be
marital property at divorce. This means a court

•

Parties who are unable to settle their case and will have a
judge decide on division of their property should consider
the following regarding 529 accounts for their children:
•

Even if they are unable to agree on anything else,

could include the account in the pool of marital

they could settle the question of the 529 account.

assets to be divided equitably between the parties

Parents who funded a 529 with marital funds, and

at divorce.

who are committed to see that their child have the

When a grandparent creates a 529 account and
is the account-holder, the funds are not marital
property. But, if the grandparent contributes to an
account established and funded by the parent, that
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Some parties may want to agree to divide a child’s
account and transfer partial ownership so that each

Minors Act belongs to the child irrevocably. The

•

The agreement should address the parents’
responsibility for the child’s education expenses

Second, the account-holder can withdraw the funds

account for a child established under the Uniform

The agreement should address the account-holder’s
rights regarding leftover funds. For example, will

The beneficiary is the person for whom the account
are not vested. First, the account-holder can

The agreement could prohibit the account-holder
from using the funds for any beneficiary other than

The account-holder is the person who establishes
ownership). The account-holder controls the

The agreement should address whether, if there are
funds left over after a child completes undergraduate

importantly, they point out issues that parties should

Some key legal aspects of Section 529 accounts:

If they intend to set aside the 529 account for their

opportunity for higher education, could stipulate
to the treatment of the account. For example, they
could stipulate that the account-holder will use
CONTINUED ON PAGE 5

Trusts and Divorce
BY ROXY ARAGHI
Trusts are an important tool that families can use to

Revocable trust established by a third party.

protect assets and pass wealth to future generations.

A divorcing spouse who is the remainder beneficiary of a

When the beneficiary of a trust is facing divorce, he or

revocable trust created by a third party, such as a parent

she will be concerned that the trust assets and income

or grandparent, has no property right in the trust assets.

may be vulnerable to a spousal claim. Such a claim can

The third party-settlor is the owner of the assets; they do

include equitable division of property, spousal or child

not belong to the divorcing spouse and are not included

support, and an award of legal fees and costs.

in the pool of divisible marital property.

Whether and to what extent a beneficiary’s interest

Divorcing spouse as settlor of irrevocable trust.

in a trust can be subject to a spousal claim at divorce

As a rule, a settlor has no power to terminate an

depends on:

irrevocable trust. After the settlor transfers marital (or

•

Whether the trust is revocable or irrevocable;

•

Whether the divorcing spouse is the settlor
(i.e., the creator) of the trust, or whether a third
party established the trust;

•

Whether the spouse-settlor funded the trust with
marital or nonmarital property, or some of each;

•

Whether the spouse has the power to compel
distributions of trust assets or income;

•

Whether there is a history of distributions from
the trust to the beneficiary-spouse; and

•

How the spouse used trust distributions after receipt.

Trusts in Property Division
Divorcing spouse as settlor of a revocable trust.
If a spouse created and funded a revocable trust before
marriage, and contributed no marital property after
the parties’ marriage, the trust assets are his or her
nonmarital property; nonmarital property is not divisible
at divorce.
Courts treat assets in a revocable trust as if they are
owned outright by the trust settlor. If the spouse created
the revocable trust during the marriage with marital
property, such as savings from employment, the assets

nonmarital) property to the irrevocable trust, the trust is
the owner of the property. Our courts have not wrestled
with the question of their power to treat marital assets in
an irrevocable trust as divisible property nor how a court
can enforce an award against the trust itself. Courts in
other states have ruled that a divorce court has power
over an irrevocable trust only if the trust is a party to the
lawsuit. A spouse who wants a court to take an action
that directly affects the trust must sue the trust as an
additional defendant in the divorce suit.

Irrevocable trust established by a third party.
Like the assets of a revocable third-party trust, the
assets of an irrevocable third-party trust are not marital
property. A spouse who is the beneficiary of such a
trust does not have property rights in the trust assets
that a court can divide at divorce. However, under some
circumstances, a court can consider the value of the trust
in deciding division of the couple’s marital property.
One of the criteria for deciding what is a fair division of
marital property is the value of each party’s nonmarital
property. Where one spouse has substantial wealth in a
third-party trust, a judge could decide to award the other
spouse more of the marital property.

The Fate of Trust Distributions
Actions a divorcing spouse takes after receiving

are marital property and can be equitably divided as if

distributions from a trust may affect division of property

owned outright.

at divorce.

Where a spouse-settlor funds his or her revocable

Spouse uses trust funds to purchase a home.

trust with both marital and nonmarital property, the

A spouse who uses trust distributions to purchase a

beneficiary’s ability to claim the nonmarital portion

jointly titled family home has created a marital asset

depends on whether he or she can clearly prove the

that a court will often decide should be divided equally at

identity of his or her nonmarital property contributions.

divorce. The beneficiary-spouse may ask the court for an

If the assets are completely commingled and have

unequal property award to compensate him or her for the

become untraceable, the court may treat the entire trust

contribution and the judge may or may not agree.

as divisible marital property.
CONTINUED ON PAGE 7
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P&F NEWS
The Super Lawyers Washington, D.C. list came out

On May 21, 2019, Linda Ravdin made a
presentation to the Bar Association of Baltimore.
Her topic was “Premarital Agreements:
Representing the Weaker Party.”

recently, honoring attorneys who have achieved a
“high-degree of peer recognition and professional
achievement.” Anne Coventry was listed as one
of the Top 100 Attorneys in Washington, D.C., and
one of the top 50 Women Attorneys. Morriah
Horani was named a top Estates & Trust Litigation
attorney, and Jan White and Linda Ravdin are
listed as top attorneys in Family Law. Anne
Coventry, Marcia Fidis and Al Pasternak were
designated Super Lawyers for Estate Planning
and Probate. Micah Snitzer and Christina Scopin

Associate James Saintvil presented the program “Back
to Basics: Leveraging the Grantor Trust Rules in Our
Current Estate Planning Environment” before the D.C.
Bar as part of the Trusts and Probate Law Community
Lunch Series. James, along with Stephen Wallace of
Arnold & Porter Kaye Scholer, gave D.C. attorneys an
inside look at grantor trust rules, including examples of
transactions that allow practitioners to leverage those
rules to plan effectively from an income and an estate
planning perspective in our current tax environment.

were named Rising Stars in Estate Planning and
Probate. Additionally, Anne Coventry, Linda
Ravdin, and Jan White were designated as Top
100 Attorneys and Top 50 Women Attorneys in
Maryland in 2019.
In March, partner Jan White taught University of
Maryland Law Students ethics for Collaborative
divorce cases.

Congratulations to Law Clerk Roxy Araghi for
graduating from the UDC David A. Clarke School
of Law in May. Roxy came to the Firm through the
Montgomery County Bar Foundation’s Summer
Scholars Pipeline Program, which identifies highly
qualified diverse students from local law schools for
paid summer internships. Roxy stayed on with us
through the academic year and will remain with the
Firm in August as an Associate in our Estate Planning &
Administration Group.

Associate Micah Snitzer became Vice-Chair
of The Network’s Roundtable for The Jewish
Federation of Greater Washington. The Network’s
Roundtable convenes thought leaders from the
local business community, including advisors
and creators of wealth, to learn, network and
exchange ideas. Most recently, the group hosted
a presentation by one of the country’s leading
experts on Opportunity Zones.
In April, partner Jan White presented to the
D.C. Judicial and Bar Conference on Designing
Child-Focused Parenting Plans, a way to involve
divorcing parents in working together to make
mutual decisions for their children.
Partners Linda Ravdin and Stephanie Perry
presented together at the 2019 Maryland State
Bar Association Annual Meeting in Ocean City,
Maryland on “Asset Protection: Trusts and Marital
(Premarital and Postmarital) Agreements.”
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Partner Linda Ravdin has been elected VicePresident of the Board of Trustees of Round House
Theatre, which Pasternak & Fidis is proud to continue
supporting. The theatre’s last show of the 201819 season was “A Doll’s House, Part 2,” which was
nominated for eight Tony awards in 2017. The Bethesda
theatre is closed for major renovations and will reopen
in the Fall of 2019.
Partner Linda Ravdin was a faculty member at the
38th Annual Kansas City Estate Planning Symposium
on April 26, 2019. Her topic was “Divorce Lawyers
and Estate Planners Should Talk: The Intersection of
Divorce and Estate Planning.”
Partner Stephanie Perry recently presented on “The
Marital Deduction” as part of The Maryland State
Bar Association’s Elder Law and Estates and Trust
Sections & Continuing Legal Education Department’s
Continuing Education Seminar on Using and Drafting
Trusts in Estate Planning.

P&F NEWS
Pasternak & Fidis was a Corporate Host of the
“Sweet Success” fundraising event to support
Girl Scouts of the Nation’s Capital. Partner Anne
Coventry and Legal Administrator Lori Bernstein
attended the event, along with their Daisy Girl
Scout daughters. The event championed the
impact of the Girl Scouts on our region as well
as national leadership. Several Gold Award Girl
Scouts spoke and inspired the gathered crowd
to continue support for empowering girls from a
young age, instilling in them courage, confidence,
and character, and encouraging their developing
leadership skills and community engagement
efforts. The firm is delighted to support this
outstanding organization and to amplify the
message that Gold Award Girl Scouts are “girls
the world needs.”

Section 529 College Savings Accounts and Divorce
CONTINUED FROM PAGE 2

•

the funds only for education of their children, and

property. Courts in Indiana and South Dakota have ruled

for no other purpose and no other beneficiary, and

that accounts established with marital funds are marital

leave it to the judge to resolve the other issues in

property. Courts in other states have strained to find a

the case.

way to keep a 529 intact for the child. For example, an

A party who wants a 529 account to be treated
as nonmarital property, for example, an account
funded entirely with grandparent gifts or entirely
with the parent’s nonmarital property, or some of
each, must be prepared to prove with documents
the source of the gifts into the account.

•

He or she must also provide documents that show
the court that the account in question is a Section
529 account, and not something else, such as a
savings account that a party has merely earmarked
for a child.

Unfortunately, several reported cases from around
the country that resolve a parental dispute over a 529
account have held these accounts are divisible marital

Alaska judge ruled that the very act of creating a 529
account for a child was an implicit spousal agreement to
use the funds as intended. Whether a court in Maryland
or D.C. would adopt that argument is an open question. In
Virginia, spousal agreements are governed by the Virginia
Marital Agreement Act, which mandates that all such
agreements be in writing and signed. A purported oral
agreement regarding disposition of a 529 account will not
suffice in Virginia.
Despite these potential problems, Section 529 accounts
remain an appealing vehicle for college savings. It
also seems that most divorcing parents who have a 529
account agree to use it as intended. Perhaps that is the
reason there are so few cases about them from courts of
appeal arising out of divorce.
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Saving to Pay for Education Expenses: The Basics of 529 Accounts
CONTINUED FROM COVER

A contribution to a 529 account must be made in cash

Let’s look at an example: Harry and Wanda are

and is treated as a completed gift to the designated

married, have one child, Claire, who is age 7, and

beneficiary for federal gift tax purposes. The

reside in Maryland. Harry establishes a 529 account

funds of the 529 account are invested by the state,

and designates Claire as the beneficiary and Wanda

or the investment manager selected by the state,

as the successor account-holder. In 2019, Harry

generally in a mutual fund. The 529 account balance

and Wanda each contribute $75,000 (for a total

cannot exceed the expected cost of the beneficiary’s

contribution of $150,000) to the 529 account and each

qualified education expenses. Overall limits vary by

of them files a federal gift tax return to elect to treat

state, currently ranging from $235,000 to $529,000.

the gift as spread ratably over five years ($15,000 each

Maryland, D.C., and Virginia each set a maximum

year from 2019 through 2023) with no federal gift

account balance of $500,000 per beneficiary.

tax due. Harry and Wanda will receive a Maryland

Some of the important tax advantages of a 529
account include:
•

No income limits restrict who may contribute to
a 529 account.

•
•

•

college, neither Claire nor her parents will pay income
tax on the distributions from the 529 account that are
used to pay for her qualified education expenses.
A 529 account permits the account-holder to achieve

Many states offer a state income tax deduction

these important tax benefits while retaining control

for residents who contribute to the state’s plan.

of the account. Generally, the designated beneficiary

Maryland, D.C., and Virginia each provide an

has no legal rights to the funds and the account-

income tax deduction to residents contributing

holder determines when and to what extent to make

to its plan.

distributions for the beneficiary’s qualified education

A contribution to a 529 account qualifies for the
A donor may elect to contribute up to five times
beneficiary in 2019) in a single year. When a
donor elects to fund an account in this manner,
he or she cannot contribute again until year six.
This election is made on a federal gift tax return,
although no gift tax will be due unless the donor
has exceeded his or her federal gift tax exemption
amount, $11.4 million for 2019.
A distribution from a 529 account is not
included in the gross income of the designated
beneficiary to the extent it is used to pay the
beneficiary’s qualified education expenses.

•

will grow free of income tax. When Claire goes to

Therefore, it grows tax-free.

the annual exclusion amount ($75,000 per

•

contributions. The contributions to the 529 account

A 529 account is exempt from income tax.

gift tax exclusion ($15,000 per beneficiary in 2019).
•

income tax deduction in 2019 for a portion of their

expenses. In addition, generally the account-holder
can change the designated beneficiary, without any
tax consequences, if the new beneficiary is a member
of the same family and in the same generation as
the initial beneficiary (e.g., another child, a niece
or nephew). Finally, the account-holder can take
back the funds of the 529 account for his or her own
personal use or for any other purpose. However, if the
account-holder does not use the distribution for the
designated beneficiary’s qualified education expenses,
the earnings portion of the distribution is subject to
income tax and a 10% penalty.
A 529 account can be started at any time. But one of
the primary benefits of a 529 account comes from
income tax-free growth in the account; these earnings
are usually a function of time. So, it is always better

A 529 account is not included in the account-

to start early.

holder’s estate for estate tax purposes.

A valuable online resource for 529 plan accounts is
www.savingforcollege.com.
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Trusts and Divorce
CONTINUED FROM PAGE 3

Spouse commingles trust distributions with
marital money in an operating account.

Spouse combines trust distributions with marital
money in a joint cash or securities account.

A trust beneficiary might deposit trust distributions into

A joint account, even one that contains only one party’s

a bank account in his or her sole name that includes

trust distributions, could be wholly marital property or

marital funds, such as paychecks. If the owner uses it as

part marital and part nonmarital property. A party who

an operating account, there may be multiple transactions

seeks to claim a portion as nonmarital must be able to

in and out of the account; the multitude of transactions

prove it with documents. However, documents showing

will make it difficult to clearly establish the portion of the

the source of funds may not be enough; the other spouse

account that is nonmarital property, especially when some

may argue the funds or securities were converted to

contributions into the account were consumed by payment

marital property when they were jointly titled. The

of family expenses. The court may treat the entire account

outcome of such a dispute is unpredictable.

as marital property. In most cases the beneficiary-spouse
should not expect a court to compensate him or her for
voluntary contributions of nonmarital money that were
combined with marital funds and used to enhance the

Trusts and Post-Divorce Obligations
When making an award of spousal or child support,
courts consider all financial resources available to each

lifestyle of the parties and their children.

party, not just income from employment; the laws

Spouse transfers trust funds into
a securities account.

between monies available from wages and monies from a

A spouse who combines trust money and marital money
in an investment account titled in his or her name will
have an easier time proving the nonmarital contribution
as there are likely to be fewer transactions. However,
in order to prove the value of the nonmarital share
(including the original nonmarital contributions and the
dividends, interest, appreciation, and shares acquired
through sales and reinvestment) he or she must be able
to produce account statements and other documents that
show the source of all nonmarital contributions to the
account and the entire history of the account from the
date of marriage to the date of divorce.

governing spousal and child support make no distinction
nonmarital source, such as a third-party trust.
The court may consider a history of distributions from
a trust, whether a beneficiary is a trustee of his or her
own trust, and whether or not the terms of the trust
permit the beneficiary to take distributions at will or
to require the trustee to make distributions. The court
may consider the family’s lifestyle prior to separation
in deciding spousal and child support and the extent to
which the wealthy spouse used trust assets to enhance
the lifestyle. By contrast, if there is no history of
distributions from the trust, the court may ignore the
trust in determining support and not speculate about
what may happen in the future.
When a spouse has a history of receiving distributions,
but they are suddenly cut off when the couple separates,
a court may look back several years, average the
distributions and set support as if distributions will
resume after divorce based on the average.
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The Firm commemorated the one-year anniversary of the death
of our late managing partner, Nancy Fax, who died in June 2018
after a brief battle with pancreatic cancer. First, through the Byrne
Gallery based in Middleburg, VA, the Firm commissioned a charcoal
portrait of Nancy by local artist Gavin Glakas to hang outside her
former office. Then, on June 8, we fielded a team of 21 lawyers,
staff, family, and alumni—The Fax Machines—to walk and run in the
PurpleStride Walk to End Pancreatic Cancer. While we still miss
Nancy’s voice around our halls, she was with us in spirit and we
were happy to spend time together and to raise over $3,000 for the
Pancreatic Cancer Action Network. Thanks to all who contributed
and participated!
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