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Notes from the Chair
By Jonathan G. Lasley, Esq.
Stewart, Plant & Blumenthal, LLC
One of the great privileges of serving
on the Estate and Trust Law Section
Council is the opportunity to work with
a wonderful group of dedicated and
talented professionals. As I prepared
to assume my duties as your Section
Chair, I tried to speak individually
with each Council member. The
most common request arising from
those conversations was to review the
Section’s mission statement. Those
suggestions reminded me that, as
we go through our days focused
on myriad specific tasks, it is good
occasionally to pause and make sure

those efforts support larger goals.
S e c t i o n 1 . 0 2 o f o u r S e c t i o n ’s
Bylaws states that “[t]he
purposes of this Section are:
A. To b r i n g t o g e t h e r f o r t h e
furtherance of their mutual interest
members of the Maryland State
Bar Association interested in
the areas of estate and trust law.
B. To promote the continuing
legal education of the bar in the
areas of estate and trust law.
C. To sponsor publications for the
benefit of the bar and public.

D. To work on a cooperative basis to
improve the law, and generally to
promote the interests and welfare of
the public and members of the bar
in the areas of estate and trust law.”
Ours is an incredibly collegial Section.
Coming together to “further [our]
mutual interests” is not a problem for
Maryland’s estate and trust lawyers,
and members of our Section regularly
make themselves available to help
one another, and to offer advice and
mentorship. One has only to look at the
(continued on page 2)
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Section Listserv to see this in action. Despite some recent
controversies, the Listserv’s conversations are substantive, and
generally are conducted with sensitivity and professionalism.
The Section Council is committed to maintaining that
resource. We are monitoring the proposed rules carefully,
and we will work with the MSBA to make sure that concerns
raised by Listserv participants are properly addressed in
any revisions and the rules’ eventual implementation.

opportunities than did its predecessor. We are excited to work
with the MSBA and all of you to develop a robust, contentrich site that will be a true resource for the Section’s members.
We will continue pursuing a robust legislative agenda focused
on making Maryland’s estate and trust law accessible, flexible
and user-friendly. Through vigilance and effective legislative
advocacy, the Section Council works to improve and protect
the statutes under which we all practice. You have seen the
results of those efforts summarized in this space in prior
issues. In 2019, under the leadership of Chair-Elect Danielle
Cruttenden, we will continue our efforts to bring certainty
and fairness to Maryland’s elective share law, work to ease
the delivery of notice under the Maryland Trust Act, seek
protections for Marylanders until such time as the State
adopts a considered approach to e-wills, and respond to
other issues that may arise during the legislative session.

On the lighter side, the Section Council sponsored a series
of “membership mingles” around the State during the spring
and summer. These casual gatherings gave Section members
chances to see one another in a more relaxed setting, and to
form new collegial bonds. Our annual dinners (held in May
of each year) and annual business meetings (on the Friday
morning of the MSBA annual meeting) provide similar
opportunities, as well as excellent educational programs. The
Estate and Trust Study Group continues this blend of collegial
interaction and learning each month between October and June.

We also work to improve estate and trust law for practitioners
and all Marylanders through communication with other
stakeholders. Members of the Section Council meet regularly
with representatives of the Registers of Wills, Orphans’
Court Judges, Comptroller and Attorney General’s office
to discuss areas of mutual interest, explore opportunities
for cooperation, and work to improve understanding.

More formal educational opportunities abound throughout
the year. Estate and trust lawyers are a curious bunch who
constantly confront new circumstances and a changing
legal landscape. Members of our Section generously lend
their time and expertise to provide CLE programs covering
our kaleidoscopic practice area. Programs presented
over the past year alone include Estate Administration,
Fiduciary Litigation, the annual Advanced Estate Planning
Institute, Pesky and Persistent Evidentiary Issues in Estates
and Trusts Litigation, and the Estate Planning Evening
Series, among others. In 2019, you can look forward to
programs on Basic Estate Tax Planning, Using and Drafting
Trusts, the Advanced Estate Planning Institute, and more.

All of these efforts are for naught if they don’t serve you, our
Section’s members. Elsewhere in this newsletter, you will find
a list of the Section Council’s committees. If you have ideas for
helping the Section better realize its mission, please reach out to
any of the listed contacts or me, and let us know your thoughts.
The Estate and Trust Law Section Council is made up of an
extraordinary group of volunteers who spend a lot of time
and effort working to accomplish the Section’s mission. I am
honored to serve with, and am grateful to all of them for their
efforts. I am particularly blessed to be joined on this year’s
executive committee by Chair-Elect Danielle Cruttenden and
Secretary Anne Coventry. Of course, none of our Section’s
successes would be possible without the work of those Council
members who served before us. I especially want to thank
Immediate Past Chair Mary Alice Smolarek for her many
years of work on the Council, and all of her ongoing support.

Our Section’s publications further our members’ education
while also keeping them up to date on activities and
opportunities. Each month, our Membership committee
posts an “update” on the Listserv highlighting aspects
of the Section’s web page, listing upcoming events, and
offering opportunities to participate in the life of our Section.
Published semiannually, this newsletter affords opportunities
for more in-depth consideration of matters – substantive
and operational – of interest to estate and trust practitioners.
Our most complex publication is the Section’s web page.
As you may know, the MSBA moved to a new web
platform earlier this year, which offers greater flexibility and

I look forward to working this year with those individuals – and
all of you – to bring our Section closer to achieving its mission.
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If you would like to suggest a future topic or
change of format, or if you would like to submit
an article, please contact:

Editors’ Note
Our goal is for the Estate and Trust Law Section Newsletter
to provide current, useful information on areas of interest
to Section members. The Newsletter can be better tailored
to suit members’ needs with input from you.

Janet I. McCurdy
Linowes and Blocher, LLP
31 West Patrick St., Ste. 130
Frederick, MD 21701
(301) 620-1175
jmmcurdy@linowes-law.com

Case of the Vanishing QTIP Trust:
Comptroller v. Taylor
By Andrew S. Katzenberg

Often, at the death of the first spouse, assets will be distributed
in trust for the benefit of the surviving spouse rather than
outright. If the trust qualifies and a qualified terminable interest
property (“QTIP”) election is made, the estate of the first
spouse will be entitled to an estate tax marital deduction, and
the QTIP trust assets will then be includable in the estate of
the surviving spouse upon the surviving spouse’s death. Now,
however, this might not always be the case for Maryland estate
tax purposes. In Comptroller of the Treasury v. Richard Reeves
Taylor,1 the Court of Special Appeals of Maryland (“Court”)
held that a QTIP trust was not includable in the estate of a
Maryland resident where the QTIP trust was established by
a non-Maryland resident decedent and thus no QTIP election
was made on a Maryland estate tax return of the first spouse.2

includable in Margaret’s estate because no QTIP election
was made on a Maryland estate tax return in John’s estate.
The Comptroller of the Treasury (“Comptroller”) disallowed the
exclusion of the QTIP trust from Margaret’s Maryland estate. The
Maryland Tax Court (“Tax Court”) affirmed the Comptroller’s
determination. The Circuit Court of Washington County
reversed the Tax Court’s decision in favor of Margaret’s estate,
which reversal was appealed to the Court by the Comptroller.
Law:
The relevant sections of the Maryland Tax-General
Code at issue are 7-301(b), 7-301(d) and 7-309(b)(6).
Section 7-301(b) defines an estate as “the federal gross
estate of a decedent, as determined by Subtitle B of the
Internal Revenue Code, as increased by any property not
otherwise included in the federal gross estate that is deemed
to be included pursuant to § 7-309(b)(6) of this subtitle.”

Facts:
Margaret B. Taylor’s husband, John W. Taylor, died December
1, 1989 as a resident of Wayne County, Michigan. Under
his Michigan will, John created a QTIP trust for Margaret’s
benefit. John’s estate’s representative made a QTIP election
on his timely filed federal estate tax return in order to
obtain an estate tax marital deduction. Margaret continued
to reside in Michigan until 1993, when she moved to
Maryland. She resided in Maryland until her death in 2013.

Section 7-301(d) defines a Maryland estate as “the part of an estate
that this State has the power to subject to the Maryland estate tax.”

Margaret’s personal representative filed a federal estate
tax return that included the value of the QTIP trust.
The personal representative also filed a Maryland estate
tax return but excluded the value of the QTIP trust.
The personal representative attached a statement to the
Maryland return stating that the QTIP trust was not

Section 7-309(b)(6)(i) states “[f]or purposes of calculating
Maryland estate tax, a decedent shall be deemed to
have had a qualifying income interest for life under §
2044(a) of the Internal Revenue Code with regard to
any property for which a marital deduction qualified
terminable interest property election was made for the
decedent’s predeceased spouse on a timely filed Maryland
estate tax return under paragraph (5) of this subsection.”

Docket No. 2198 (July 25, 2018)
Note that a non-Maryland resident could have an obligation to file a Maryland estate
tax return if such non-resident owned real property in Maryland.

(continued on page 4)
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(continued from page 3)
QTIP assets were transferred as part of the estate and (ii)
Maryland “protected” Margaret’s income interest in the QTIP
trust, which was then transferred to the beneficiaries of the
trust.3 First, the Court noted that it is well-settled law that the
trust assets vested at John’s death, and the federal QTIP election
did not convert the ownership of the QTIP trust to Margaret
(or her estate). Additionally, since Margaret had no power of
disposition over the QTIP trust, Margaret could not be the
transferor.4 Finally, by the very name of the trust, the income
interest did not transfer but terminated at Margaret’s death.

Holdings:
The Court first acknowledged that when analyzing a statute, the
words of the statute should be afforded their ordinary meaning.
Additionally, in cases of ambiguous tax statutes, the statute should
be construed in favor of the taxpayer and not the government.
The Court rejected the Comptroller’s position that the State has
the authority to tax anything in an estate simply because it was
part of an estate. The Court noted that both the Comptroller and
the Tax Court failed to understand the clear distinction between
an “estate” and a “Maryland estate.” A Maryland estate is
defined as “the part of an estate that this State has the power
to subject to the Maryland estate tax,” suggesting that there
are parts of an estate that Maryland does not have authority
to tax. In addition, because no QTIP election was made on
a Maryland estate tax return, Section 7-309(b)(6)(i) did not
give Maryland the authority to tax the assets of the QTIP trust.

Accordingly, the Court held that Maryland did not have authority
to tax the QTIP trust because it was not part of the Maryland
estate, and no election was made under Section 7-309(b)(6)(i).
3

4

The Court also rejected arguments from the Comptroller that
Maryland did have authority to tax the QTIP because (i) the

In rejecting the States’ protection argument, the Court noted that Margaret began
receiving income from the trust prior to moving to Maryland, and John’s will was
a Michigan will. Whether variations in these noted facts would change the Court’s
opinion is unclear.
The facts of the case did not state whether Margaret held a limited power of
appointment at her death. It is unclear whether that could have persuaded the court
to find some constitutional grounds to justify the taxation.

Summary of the 2018 Advanced Estate
Planning Institute
By Chelsea B. Kauffman, Esq.
Venable LLP

Don’t Leave Money on the Table!
Decoding Business Valuations

affect the outputs, or “synergies.” The different standards
of value are the “fair market value” and the “investment
value” of a company. Valuations for tax reporting to the
Internal Revenue Service (the “IRS”) need to reflect the
fair market value of a company, which requires a valuation
with market participant synergies as an output. Market
participant synergies are complementary assets common to
all market participants. On the other hand, valuations for
transactions such as a merger or acquisition need to reflect
the investment value of a company, which requires buyerspecific synergies as an output. Buyer-specific synergies
are complementary assets unique to a specific buyer.

Presenter: Chuck Faunce, Esq.
Gorfine, Schiller & Gardyn PA

Chuck Faunce, Esq. helped the audience understand what a
business valuation tells us and what questions to ask. The
presentation included a discussion of the reasons to value
a business, the differences between an accounting balance
sheet and a valuation, the process of valuing a business, and
other useful information for interpreting a business valuation.
Reasons to Value a Business
There are four intended uses of a valuation: tax reporting
compliance, transactions and management, financial
reporting compliance, and litigation. Understanding the
intended use of a valuation is vital because it determines the
standard of value, and the inputs of the valuation will greatly

Differences between an Accounting Balance Sheet
and a Valuation
Accounting involves applying estimates and judgment to
things that definitely occurred in the past, and valuation
(continued on page 5)
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involves applying estimates and judgment to things that
might happen in the future. An accounting balance sheet
generally reflects the fair market value in liquidation and
is “backward looking.” The left side of the balance sheet
shows the assets the client bought, and the right side shows
what or how the asset was paid for. The big limitation of
the balance sheet is that it does not show the return on
investment, which is where a valuation comes into play.

The appraiser will adjust the results from the valuation
approaches for the extent of control and the extent of
marketability. The ability to exercise control over the
business, and the presence of an active market to sell the
business has value. Therefore, non-controlling equity
interests will likely have the biggest value adjustments.
Finally, the appraiser will synthesize the results to obtain a
range or point estimate of value. The appraiser will weigh
the indications of value based on perceived reliability of
each method, which is inherently subjective. When there is
a wide range of values from different methods, it is more
difficult to determine the credibility of each approach.

A valuation balance sheet looks forward to reflect the
value of a business as a going concern. Specifically,
the valuation balance sheet will add information about
intangible assets and equity value added. The omission
of these two items from an accounting balance sheet
is significant because return on investment represents
the majority of current market value of most S&P 500
companies. For example, Microsoft has about $640 billion
of unexplained assets on its accounting balance sheet.

Other Useful Information for Interpreting
a Business Valuation
Mr. Faunce advised the audience, when reviewing an appraisal,
to look for completeness, accuracy, adequacy, relevance, and
reasonableness. Specifically, look at the exhibits to see if there
were large differences in value between different valuation
methods and to understand the inputs to each approach.

Process of Valuing a Business
At the outset, the client must clearly specify the
following information to the appraiser: 1) the subject
interest; 2) the valuation date; 3) the intended use of the
valuation; 4) the intended user of the valuation; and 5)
whether the valuation is an opinion or for consulting.

International Mystery – Unlocking the Secrets
to Tax Efficient Trust Structures for
Non-U.S. Persons
Presenter: Paul G. Marcotte, Jr., Esq. and Michelle
Chapin, Esq.
The Law Firm of Paley Rothman

The appraiser will use the client’s information, along with an
analysis of internal company information (microeconomic
factors) and external business conditions (macroeconomic
factors) to create the appraisal. The analysis of the
microeconomic factors involves looking at the timing and
amount of expected benefits of the company and management
decisions. The analysis of the macroeconomic factors
looks at external business conditions, capital markets and
opportunity costs. It is important to note that even if nothing
changes in the company internally, the value of a business
could change due to these macroeconomic factors that
are out of control of the business owners and managers.

Paul G. Marcotte, Jr., Esq. and Michelle Chapin, Esq.
provided insight on planning ideas for a client who is a nonresident alien, but with children or other family members
living in the United States. They laid the foundation with
the definition of residence; estate, gift, and GST tax rules
for non-resident aliens; and the classification of foreign and
domestic trusts. This foundation was then applied through
various case studies illustrating the application of such rules.
Residence Definition for Non-Resident Aliens
A non-resident alien is only subject to United States (“U.S.”)
income and transfer taxation on its U.S. situs assets, while
U.S. citizens and resident non-citizens are taxable on a
worldwide basis for US income and transfer taxation. The
test for residency is different for income tax purposes and
transfer tax purposes. For income tax purposes, there is the
lawful permanent residence test and the substantial presence
test. For transfer tax purposes, residence is based on domicile.
The test for domicile is based on facts and circumstances
and focuses on the person’s intent to remain. Green card
holders are generally considered residents, because the

Next, the appraiser will apply one or more valuation
approaches depending on the type of interest being
valued. The asset approach is typically used for holding
companies but is generally not applicable to profitable
operating companies. The income approach will use
either a capitalized cash flow or a discounted cash flow
analysis. A capitalized cash flow analysis is applicable
when the expected cash flow of a business is constant,
and a discounted cash flow analysis is applicable when
the expected cash flow of a business will vary. The market
approach will use the “guideline public companies” method
(stock prices of public companies) and the “comparable
company transactions” method (prices of entire companies).

(continued on page 6)
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green card shows intent to remain, but it is not an irrefutable
presumption. Legal status is not always indicative of residence.

permit significant long-term wealth preservation for transfers
by non-resident aliens that benefit U.S. family members.

Estate Taxation of Non-Resident Aliens
The gross estate of a Non-Resident Alien only includes
U.S. situs property, which includes real estate and tangible
personal property of the decedent located in the U.S. For
estate tax purposes, U.S. situs property includes shares
of stock issued by a domestic corporation. However, as
explained further below, shares of stock issued by a domestic
corporation are not subject to gift tax. Examples of non-U.S.
situs property for estate tax purposes include stock issued by
a foreign corporation, portfolio debt (Section 2105(b)(3)),
life insurance on the life of the non-resident alien (Section
2105(a)), and commercial bank deposits (Section 2105(b)).
A potential estate tax trap is Section 2104(b), which provides
that if a decedent transferred property to a revocable trust,
and such property was U.S. situs property at the time of
the transfer, the property will retain its status as U.S. situs
property for the rest of its existence (TAM 9507044).

Classification of Trusts as Foreign or Domestic
A trust is considered a domestic trust if: 1) a court within
the U.S. is able to exercise primary jurisdiction over the
administration of the trust (the “Court Test”); and 2) one or
more U.S. persons have the authority to control all substantial
decisions of the trust (the “Control Test”). The Control Test
applies to trust protectors as well as trustees. For drafting
purposes, remember to keep trustee control language so
that only U.S. persons can be trustees or trust protectors to
prevent inadvertent change of domestic to foreign trust status.
Foreign Trusts with U.S. Beneficiaries
The most important consideration for a foreign trust with
U.S. beneficiaries is whether the trust is a grantor trust.
The triggers for grantor trust status are more limited
when the settlor is a non-resident alien. If a settlor is not
a U.S. person for income tax purposes, the trust is only a
grantor trust if it is a revocable trust, or if the only amounts
distributable from the trust are to the settlor or his spouse.

The marital deduction is not available when the surviving
spouse is a non-citizen, but there is an exception for transfers
to a QDOT (Sections 2056(d)(7) and 2056(A)). Furthermore,
the deduction for administration expenses, debts, and losses
is limited to the ratio of the decedent’s U.S. estate to his
worldwide estate. Therefore, the estate would have to
disclose the decedent’s worldwide assets in order to claim a
deduction. The estate tax exemption for non-resident aliens
is currently $60,000, and there is no unified gift tax credit.

If a U.S. person transfers property to a foreign trust with
a U.S. beneficiary, this will trigger grantor trust status.
There is a presumption in Section 679 that a foreign trust
funded by a U.S. person has one or more U.S. beneficiaries.
To rebut this presumption, put language in the trust
instrument that U.S. persons cannot be a beneficiary.
There are two major issues when a foreign non-grantor trust
has a U.S. beneficiary: 1) there is a presumption that any
distribution is an accumulation distribution, and significant
recordkeeping is required to overcome the presumption;
and 2) when migrating an offshore trust to the U.S. or when
the settlor dies, there is a potential for income tax liability.
Therefore, a major takeaway is that a U.S. person should
generally not be a beneficiary of a foreign non-grantor trust.

It is very important to look for a treaty with the
decedent’s country of citizenship because many have
substantial benefits. For example, the treaties can modify
the exclusion amounts, situs, and residency rules.
Gift Tax and Generation-Skipping Transfer Tax (GST)
Rules for Non-Resident Aliens
The gift tax rules are different than the estate tax rules for
non-resident aliens, and the differences are key to planning
techniques. U.S. gift tax only applies to transfers of U.S.
real estate and tangible personal property located in the
U.S., and does not apply to transfers of intangible property.

Case Study 1: Revocable Trust Planning—
Trap for the Unwary
Situation: a non-resident alien purchases U.S.
real estate through a revocable trust, learns that it
will be subject to estate tax, sells the property, and
puts the proceeds in a commercial bank account.

A non-resident alien cannot elect to split gifts, so if a gift is
coming from abroad, the non-resident alien should make the
gift. There is no marital deduction for gifts to a non-citizen
spouse, but there is an annual exclusion of $152,000 in 2018.

This creates a Section 2104(b) issue, because if U.S. situs
assets are transferred to a revocable trust, the proceeds
of the asset are forever tainted as U.S. situs assets.
Potential solutions are terminating the trust, making a TOD
designation on the cash account, and creating a new trust.
(continued on page 7)

The GST only applies to transfers by non-resident aliens
when the original transfer was subject to estate or gift tax.
The favorable gift tax and GST tax rules can be exploited to
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amendment with broad portability. If a surviving spouse
dies in 2019, and DSUE was elected by the first spouse
between 2010 and 2018, portability will apply. If a first
spouse dies in 2019 or later, his or her estate will have
to file a Maryland estate tax return to make the election.

Case Study 2: Trust Structure for U.S. Real Estate
Situation: a non-resident alien wants to purchase U.S. real estate
to use as a family compound for U.S. children and/or relatives.
Planning strategy: the non-resident alien creates a domestic
non-grantor trust, which owns a 100% interest in a U.S. based
limited liability company that holds the U.S. real property. This
strategy effectively turns real property into intangible property.

Maryland Trust Act—Governing Law of Trust
Provisions (Estates and Trusts Section 14.5-107)
A settlor may now select the governing law of a trust,
but the selection cannot supersede “strong public
policy” of the jurisdiction with the most significant
connection to the matter at issue. The legislation
does not have an effect on the tax situs of a trust.

Case Study 3: U.S.-Based Foreign Grantor Trust
A non-citizen creates a revocable type trust in a U.S.
jurisdiction with a U.S. trustee and beneficiaries, and one of
the settlor’s daughters is a non-resident alien. The non-resident
alien has the right to exercise the settlor’s right of revocation
upon the incapacity of the settlor. This right of revocation by
a non-resident alien causes the trust to be treated as a foreign
grantor trust while the settlor is living. A blocker entity, such
as a foreign corporation, will need to be incorporated into
the structure to avoid adverse consequences when investing
in U.S. situs assets. Recent changes in the TCJA impacting
controlled foreign corporations might even cause a need for
a series or tiers of blocker entities in order to be effective.

Maryland Trust Act—Contesting Validity of Revocable
Trust (Estates and Trusts Section 14.5-605)
An action contesting the validity of a revocable trust must be
brought within the earlier of: one year following the decedent’s
death; or six months following the delivery of notice by the
Trustee. This generally tracks with the caveat period for wills.
Maryland Trust Act—Breach of Trust Action (Estates
and Trusts Sections 14.5-105(15) and 14.5-904)
A trustee may start a one-year period of limitations for a
breach of trust action by delivering an annual accounting
that “adequately discloses” the existence of the transaction in
question to qualified beneficiaries. This does not undo other
statutes regarding a trustee’s bad faith or reckless indifference.

Legislative Update

Presenter: Jonathan G. Lasley, Esq.
Stewart, Plant & Blumenthal, LLC
Jonathan G. Lasley, Esq. provided an overview of a very
busy year for Annapolis—3101 bills were introduced
during the 2018 General Assembly session, 889 passed
both houses and as of April 25, 2018, 356 became law.

Inheritance Tax (Tax-General Section 7-203(m))
A new inheritance tax exemption was added for real
property that is subject to a farming conservation easement
that passes to a niece or nephew of the decedent. There is
a recapture provision (equal to the amount of inheritance
tax due) if the property ever ceases to be used for
farming purposes. The recapture provision may run
with the land, but the issue needs further investigation.

The Estate and Trust Law Section Council actively
supported 16 bills, falling into seven categories: 1)
elective share; 2) intestacy; 3) governing law of trusts;
4) revocable trust contests; 5) breach of trust limitations;
6) transfer and excise tax exemptions for revocable
trusts; and 7) Maryland estate tax. Ten of those bills
successfully passed both houses, and have been enacted.
The General Assembly also passed bills in the following
areas of interest: estate administration, inheritance tax,
guardianship, ABLE program, UTMA, and the recordation
tax. A summary of some of the enacted laws follows:

Estate Administration—Administration Exemption for
Transfer of Motor Vehicle and Boat Titles (Estates and
Trusts Section 5-608)
If the decedent’s estate consists only of (a) one or two cars, or (b)
a boat worth less than $5,000, the administration of the estate
is waived where the surviving spouse is sole heir or legatee.

Maryland Estate Tax—Unified Credit (Tax-General
Section 7-309(b))
The Maryland estate tax (“MET”) has been decoupled
from the Federal estate tax exclusion amount. As of
January 1, 2019, the exempt amount for MET purposes is
$5,000,000 plus any Maryland deceased spousal unused
exclusion amount (“DSUEA”). The original bill did not
have portability, but the Council successfully advocated an

Estate Administration—Administration of Estates
Waiver of Fees (Estates and Trusts Section 2-206)
The Register of Wills may waive probate and other fees when
the real property held in the estate is to be transferred to an heir
of the decedent who resides in the property, or subject to a tax
sale, and the estate cannot pay its fees by reason of poverty.
(continued on page 8)
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Recordation, Transfer and Excise Taxes—Transfer
from Revocable Trust (Estates and Trusts Section 14.51001)
If real property is distributed out of a revocable trust to a
beneficiary of the trust, no recordation is due. Similarly,
if a motor vehicle is distributed out of a revocable trust
to a beneficiary, no motor vehicle excise tax will be
due. The exemptions are effective as of July 1, 2018.

malpractice, try using a “limited use agreement.” Finally,
the standard fee to file the private letter ruling is $10,000.

Guardianship—Appointment or Designation of a
Standby Guardian for Adverse Immigration Action
(Estates and Trusts Sections 13-901, 13-904, 13-907)
An “adverse immigration action” is added to the list of
circumstances in which a standby guardianship may take
effect. A parent may designate a standby guardian who
will assume authority with respect to a minor child if the
parent is detained or absent from the country by reason
of a government immigration action. Because this is an
emergency bill, it will take effect on the date of enactment.

Portability
Given the newness and confusion of the availability of
the portability election for deceased spouses, this is a very
popular area of request for 9100 relief for an extension of
time to make the portability election. The IRS has issued
over 300 private letter rulings granting an extension of
time to make the portability election, so it is not surprising
that they released Rev. Proc. 2014-18 to provide for a
simplified procedure to obtain an extension of time. The
IRS still had a “significant burden” to respond the requests
under the simplified procedure, so they issued Rev. Proc.
2017-34 as another alternative to submitting a private
letter ruling. Under Rev. Proc. 2017-34, if the estate files
a complete Form 706 on or before the second anniversary
of the decedent’s date of death, and includes the language
“FILED PURSUANT TO REV. PROC. 2017-34 TO
ELECT PORTABILITY UNDER § 2010(c)(5)(A)” at the
top of the return, the estate will automatically be granted
an extension of time to make the portability election.

QTIP Elections
There is no 9100 relief available to back out of a QTIP election.
However, it is possible to back out of some if you elect more than
you wanted to. Further, there is 9100 relief available in certain
circumstances where an estate failed to make a QTIP election.

I Want a “Do-Over”: 9100 Relief for Missed
Tax Elections and Other Mistakes
Presenter: Douglas L. Siegler, Esq.
Venable LLP

Douglas L. Siegler provided a comprehensive overview of
9100 relief that is particularly useful for estate planners.
Specifically, Sections 301.9100-1 through 301.9100-3 of
the Procedural and Administration regulations provide for
mechanisms to obtain relief by allowing extensions of time
to make certain elections and file applications. 9100 relief
has been around since the late 1950s, and has evolved over
time to provide very good mechanisms for missed elections.
Further, the IRS has been very generous in giving 9100
relief. Some noteworthy areas for which 9100 relief is
available are QTIP elections (during life and after death),
QDOT elections, portability, GST exemption, and valuations.

QDOT Elections
9100 relief can be very helpful in the election to treat a trust as
a qualified domestic trust (a “QDOT”). Relief is available to
extend the time to make the QDOT election, and to extend the
time to assign property to the QDOT, among other areas. The
IRS has been very liberal in granting 9100 relief in this area.
Allocation of GST Exemption
Because an error in allocating GST exemption may not
become apparent for many years, there are many requests
for relief under 9100 in this area. The 9100 relief became
available after the issuance of Section 2642(g), and the
issuance of Notice 2001-50 confirming that 9100 relief
would be available in connection with GST exemption
allocation matters. The regulations under Section 2642(g)
have not yet been finalized, so the IRS has been making
hundreds of private letter rulings under Notice 2001-50.

Procedural Requirements
The procedure to obtain 9100 relief is outlined in the
regulations, and it requires the filing of a private letter
ruling. Automatic relief under 9100 is also available for
some items, and no private letter ruling is required. For
non-automatic relief under 9100, the revenue ruling must
provide evidence that: 1) the taxpayer acted reasonably
and in good faith; and 2) granting relief will not prejudice
the interests of the government. Affidavits will have to
be submitted with the private letter ruling, potentially
including third-parties such as the practitioner who
errored in making or not making the original filing. If a
practitioner is hesitant to submit an affidavit for fear of

Panel Discussion of the 2017 Tax Act

Presenters: Douglas T. Coats, Esq., Gordon Feinblatt, LLC
and Lester Law, Esq., Franklin, Karibjanian & Law, PLLC
Moderator: Larry Macklin, Esq., U.S. Trust
(continued on page 9)
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Income Limitation discussed above. There may be planning
opportunities for service providers to bifurcate services from
non-qualifying Section 199A income. However, no IRS
guidance had been issued, so the panelists did not recommend
a restructure.[N.B. Since the time of this presentation,
proposed regulations for Section 199A have been issued.]

Douglas T. Coats, Esq. and Lester B. Law, Esq. provided
a panel discussion on the Tax Cuts and Jobs Act (the
“Act”), which was moderated by Larry Macklin, Esq.
Itemized Deduction Limitations
For charitable contributions, prior law provided for
a tiered 50%/30%/20% of adjusted gross income
(“AGI”) deduction limitations, but aggregate gifts may
not exceed 50% of AGI. Under Section 170(b)(1)(G),
the Act increases the AGI limitation to 60% for cash
contributions. There may be a need for a technical correction,
because the aggregate gift limit remains at 50% of AGI.

The effects of Section 199A for each partner/member of
the flow through entity may be very different since the
Taxable Income Limitation is applied at the individual
level. Therefore, the panelists suggested a thorough
analysis of the numbers before recommending or engaging
in a reorganization based on the effects of Section 199A.

Section 199A
Because the Act lowered the tax rate for C corporations,
there is now a special deduction for flow through entities
under Section 199A. The deduction is equal to 20% of
net income from a trade or business operated by a flow
through entity, and the deduction is below the line. A
“trade or business” is not defined, but it definitely does not
include investments or holding real estate for investments.

Estate Planning Ideas
With the new federal exemption of $11,180,000 for 2018,
credit shelter trusts for married couples may no longer be
the best planning technique. Historically, the benefit of a
credit shelter trust is avoiding estate tax at the surviving
spouse’s death, and the major detriment is no basis
adjustment at the surviving spouse’s death. With the high
federal exemption of $11,180,000, there may no longer be
a benefit to using a credit shelter trust for clients whose net
worth will not approach the $11,180,000 exemption amount.

There is a limitation on the deduction based on taxable
income levels, which phases in at income thresholds (the
“Taxable Income Limitation”). The deduction is the lesser
of (1) 20% of the net income from trade or business; or (2)
the greater of (a) 50% of allocable W-2 wages from trade
or business, or (b) sum of 25% of allocable W-2 wages,
plus 2.5% of unadjusted basis of depreciable property.

Because the high federal exemption sunsets in 2026, the
panelists suggested that it is a good time to recommend lifetime
planning to clients. Consider the strategies used in 2012 when
it was widely believed the exemption was going away, such as
IDGTs and SLATs. Also consider “upstream” gifts to parents
that will not use their full exemption, in a power of appointment
support trust (a “POAST”). The structure of the POAST is
basically like an IDGT, except that the client’s parents are
discretionary beneficiaries with a contingent general power
of appointment limited to the amount of the lesser of the
parent’s unused GST or estate tax exemption. Upon the
death of the parent, the basis of the assets will get a step up.

Another limitation on the deduction is based on the type of
business. Any trade or business involving services in the
following fields cannot claim the deduction: health, law,
accounting, actuarial science, performing arts, consulting,
financial services, investing, investment management,
trading, and dealing in securities. However, a taxpayer
involved in the specified services can still claim the deduction
if his taxable income is below the threshold for the Taxable
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Caselaw Update
Trust Construction; Settlor’s Intent; “Spouse” refers to
spouse at time of execution
The Court of Appeals addressed a trust construction issue
when hearing the case of In the Matter of the Albert G.
Aaron Living Trust, 457 Md. 699 (2017). The central issue
in the case was whether the phrase “my wife” referred
to the settlor’s first or second wife. The trust in question
was a revocable trust created in 2008 by Albert G. Aaron
(“Albert”). At the time of the trust’s creation, Albert was
married to Eileen Aaron (“Eileen”). The facts suggest
that Albert and Eileen were married for many years but
were separated for the last several years of their marriage.
Article Two of the trust stated: “I am married to Eileen
Aaron. Any reference in this agreement to “my wife” is a
reference to Eileen Aaron.” 457 Md. at 703.Article Two
also identified other individual beneficiaries including
Albert’s longtime girlfriend Myrna Kaplan who was listed
as a “friend” (“Myrna”). The trust created a Consolidated
Residuary Trust (Article Thirteen) if either Albert’s
assistant Frances or Myrna was living. On termination,
Section 13.03 provided that the Consolidated Residuary
Trust would pass 25% to the Aaron Family Foundation
and 75% to family beneficiaries (the “Beneficiaries”).
Section 13.04 of the trust directed the trustees to create the
Aaron Family Foundation but went on to state “if my wife
survives me, this distribution shall lapse and the property
shall instead be distributed under the other provisions of
this agreement.” As drafted, the contingent clause meant
that if Albert’s wife survived him, the Beneficiaries
would receive the additional 25% of the Consolidated
Residuary Trust otherwise passing to the Foundation.
Eileen died in 2012. Five days after Eileen died, Albert
married Myrna. Albert died approximately two months
after his marriage to Myrna. Myrna survived Albert.
Between the time of the trust’s creation in 2008 and Albert’s
death in early 2013, Albert partially amended his trust eleven
times. The last amendment (the “Eleventh Amendment”)
was the only amendment made after Eileen’s death and
Albert’s marriage to Myrna. At the time of the Eleventh

Amendment, Albert was battling esophageal cancer.
The Eleventh Amendment made several changes to the
trust agreement, including:
i. Amending Section 6.01 to convey Albert’s jaguar
to “Myrna Kaplan Aaron, my current wife”,
ii. Providing that “Section 6.04 originally intended
to be relevant for provisions of my past deceased
wife, Eileen Aaron, shall now be intended to
be for my current wife, Myrna Kaplan Aaron”,
iii. Increasing the bequest to the Marital Deduction
Tr u s t f r o m $ 2 M i l l i o n t o $ 8 M i l l i o n , a n d
iv. Changing the composition of the Advisory
Committee for the Albert G. Aaron Foundation.
Throughout the Eleventh Amendment, Albert
referred to either “Myrna Kaplan Aaron” or
“Myrna Kaplan” when she was mentioned.
The trust agreement gave the trustees the power to amend the
trust to “[c]orrect ambiguities, including scriveners errors,
that might otherwise require court construction…”.Id. at 706.
Following Albert’s death, the trustees petitioned the Circuit
Court to modify the trust. The trustees wished to prepare
a trust restatement incorporating the terms of the eleven
partial amendments and removing any superfluous language.
In particular, the trustees wished to remove the clause in
Section 13.04 providing “if my wife survives me, this
distribution [to the Foundation] shall lapse and the property
shall instead be distributed under the other provisions of
this agreement.” Id. at 706. The trustees argued that the
provision was unnecessary because Eileen predeceased
Albert. The Beneficiaries disputed the removal of the clause
claiming that the term “my wife” referred to Myrna rather
than Eileen. The Beneficiaries claimed that the bequest
to the Foundation lapsed because Myrna survived Albert.
The Circuit Court approved the trustees’ proposed
restatement (including the removal of the contingency
clause in Section 13.04) stating that the reference to
“my wife” did not automatically transfer to Myrna when
she married Albert. The Beneficiaries appealed and the
(continued on page 12)
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Court of Special Appeals affirmed the Circuit Court’s
decision finding that the term “my wife” referred to
Eileen and the bequest to the Foundation did not lapse.
The Court of Appeals reviewed the decision de novo. The
Beneficiaries put forth several arguments in favor of construing
“my wife” to mean Myrna including Albert’s overall
dispositive plan which they claimed showed an intent to benefit
charity only if he did not have a surviving wife to support.
In their arguments, the trustees pointed to the fact that
Albert did not amend the definition of “my wife” in Article
Two to make reference to Myrna. Throughout the Eleventh
Amendment, Albert referred to Myrna by her name. When
Albert used the word “wife” in the Eleventh Amendment, he
included Myrna’s name specifically. The trustees also pointed
out that Albert changed the composition of the Foundation’s
Advisory Committee in the Eleventh Amendment, showing
an intent that it be created. The trustees alleged that it was
a “virtual certainty” that Albert would predecease Myrna at
the time he executed the Eleventh Amendment. Id. at 711.
The Court of Appeals noted that ascertaining and effectuating
the setllor’s expressed intent is paramount. The settlor’s
intent is “discerned from the within the four corners of the
trust agreement…” Id. at 712 citing Emmert, 309 Md. at
23 (1987). The Court of Appeals agreed that “my wife”
in Section 13.04 refers to Eileen rather than Myrna. The

Court noted that the definition of “my wife” in Article Two
was never amended in the eleven amendments to the trust
instrument. The Court also looked at several provisions of
the Eleventh Amendment to support its decision, including
Section 6.01 (the jaguar bequest to Myrna), Section 6.04 (the
Marital Deduction Trust for Myrna’s benefit); Section 6.06
(real property bequest lapsing if Myrna predeceased him);
and amendments to Section 6.11 and Article Thirteen that
evidenced Albert’s charitable intent.The Court of Appeals
found that the textual clues supported their finding that the
words “my wife” in Section 13.04 “retained their express
definition from Article Two…” Id. at 715. They also noted
that Maryland case law supports “a presumption, which
both parties acknowledge, that a spouse referred to in a
trust or will is the spouse at the time of the execution of the
instrument.” Id. at 716 citing The Law of Wills §§34.2, 34.3
(Rev. 2004 & Supp. 2017). The Court also found that the
Eleventh Amendment did not need be read in conflict with
the trust agreement (and its earlier amendments). For that
reason, the Court also dismissed the family beneficiaries’
argument that if a trust and its amendment “stand in conflict,
the codicil, or amendment controls because it contains the
most recent expression of a testator’s or settlor’s intent.”Id.
at 718 citing Wiesenfeld v. Rosenefeld, 170 Md. 63 (1936).
In light of the above, the Court held that the distribution
to the Foundation did not lapse because the phrase “my
wife” in Section 13.04 referred to Albert’s late wife Eileen.
(continued on page 13)
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A. Constructive Trusts; Life Insurance & Separation
Agreement
In Chassels v. Krepps, 235 Md. App. 1 (2017), the Court
of Special Appeals considered an action brought against
a decedent’s new husband by the decedent’s ex-husband.
In this case, the decedent and her ex-husband were
parties to a Separation Agreement that obligated both
of them to maintain a $250,000 life insurance policy
on their lives with their child named as beneficiary.
The decedent remarried, had additional children, and became a
stay-at-home mom. Following the remarriage, the decedent’s
assets became jointly titled with her new husband and later
were moved into the new husband’s sole name. According to
the ex-husband, the new husband told him “that he would do
whatever is necessary to make sure the settlement agreement
was complied with.” Decedent told her ex-husband that the
required policy was maintained through the new husband’s
Army benefits. Following that time, the new husband changed
jobs and stopped paying the premiums of the life insurance
policy. In addition, the couple moved to a house in the name
of the new husband only and the decedent became gravely ill.
Following decedent’s death, the ex-husband became aware
of the lapse of the life insurance policy. Although the
ex-husband had a valid breach of contract claim against
the decedent’s estate, the decedent did not have a probate
estate to satisfy such a claim. Instead, the ex-husband filed
a complaint on behalf of the child against the widower
alleging various claims including constructive fraud,
constructive trust, and unjust enrichment. The Circuit
Court granted the widower’s motion to dismiss on all
counts with prejudice. The ex-husband timely appealed.
The Court of Special Appeals noted that “Constructive Trust”
is a remedy rather than a cause of action. 234 Md. App. at
904. The Court considered the constructive fraud claim,
which is a valid cause of action but requires “proof that the
defendant breached a legal or equitable duty by deception
or by violating a confidence.” Id. The Court noted that the
“duty” element of a constructive fraud case requires the
finding of a “confidential relationship” between the parties.
The Court found that the ex-husband had not alleged facts
to demonstrate (i) a confidential relationship between the
new husband and the child, or (ii) a confidential relationship
between the new husband and ex-husband. Id. at 905.
The Court then turned to the issue of the ex-husband’s
unjust enrichment claim. If the widower stopped paying
the policy premiums in order to avoid the expense and
keep the money for himself, then there may be a valid
claim for unjust enrichment. Id. at 906. For this reason,

the Court found that the unjust enrichment claim should
not have been dismissed. The Court noted, however, that
the damages most likely would be limited to the amount of
unpaid policy premiums pocketed by the second husband.
B. Subject Matter Jurisdiction: Review of Veteran
Affairs Appointment of “Representative Payee”
In Miseveth v. Aelion, 235 Md. App. 250 (2017), the Court of
Special Appeals considered whether the Circuit Court lacked
the subject matter jurisdiction to enter an order addressing
(i) the fiduciary appointed by, and (ii) the distribution
plan implemented by the Department of Veterans affairs.
In 2015, the appellant Jing Mao Miseveth (“Appelant”)
filed a petition for guardianship of the person and property
of her husband Theodore Miseveth (“Miseveth”). The
Circuit Court appointed Appellant guardian of Miseveth’s
person but appointed Jeanne Aelion (“Aelion”) guardian
of Miseveth’s property. At that time, the Circuit Court
expressed concerns about Appellant’s accounting practices
and management of Miseveth’s funds. 235 Md. App. at 252.
In 2016, the Department of Veterans Affairs (“VA”)
appointed Aelion as Representative Payee of Miseveth’s VA
benefits (approximately $3,000/month). As part of Aelion’s
appointment, the VA issued a Fiduciary Agreement itemizing
Miseveth’s monthly expenses and how the VA benefits
would be used to pay such expenses. Shortly after, Appellant
applied for appointment as Miseveth’s Representative
Payee and the VA denied her application. Several months
later, Appellant reapplied for appointment as Miseveth’s
Representative Payee. The VA granted the Appellant’s
second application and she was appointed Representative
Payee. The VA also developed a new Fiduciary Agreement
for Appellant in her role as Miseveth’s Representative Payee.
After Appellant’s appointment as Representative Payee,
Aelion filed a petition in Circuit Court stating that she had
insufficient funds to cover Miseveth’s expenses because
Appellant was using Miseveth’s VA benefits for “questionable”
expenses. Id. at 255. The Circuit Court ruled that “[Aelion] is
to be appointed the representative payee. I know sometimes
it’s difficult for the Veteran’s Affairs to do what – they do
often what they want to do. In the alternative, [Appellant]
is to transfer all funds, with the exception of $1,000, to the
guardianship account each month.” 225 Md. App. at 255.
The Circuit Court denied the Appellant’s motion for
reconsideration. On appeal, the Appellant asked whether
the Circuit Court had the power to order the reinstatement
of Aelion as Representative Payee. Appellant argued that 38
(continued on page 14)
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USC §511(a) provides that the Secretary of Veterans Affairs’
authority in the area of determining and providing veteran’s
benefits is not subject to state court review. Id. at 257, 258.
The Court of Special Appeals looked to the plain language
of §511 and the Congressional intent behind §511. The Court
noted that the VA conducted a separate investigation and
determined that Appellant was best suited to act as the fiduciary
of Miseveth’s VA benefits. The Court of Special Appeals
found that the Circuit Court lacked jurisdiction “to evaluate,
directly or indirectly, the propriety of the decision made by
the VA in the provision of veteran’s benefits.” Id. at 262.
Accordingly, the decision of the Circuit Court was reversed.
A. Subject Matter Jurisdiction; Contest of Actions
Taken by Attorney-in-Fact; Awarding of Attorney’s
Fees
In Ibru v. Ibru, 2018 WL 4624918, the Court of
Special Appeals considered an action brought against
a Decedent’s attorney-in-fact by the Decedent’s son.
On May 26, 2016, the appellant, Peter Ibru, (the “Appellant”)
filed suit in the Circuit Court for Prince George’s County
to enjoin the appellee, Janet Osiorebruybiho Ibru, (the
“Appellee”) from exercising her authority under Powers of
Attorney signed by the Decedent. Id. at 1. The Appellee had
used the Decedent’s Powers of Attorney to transfer several of
Decedent’s sole accounts to joint accounts with the Decedent
and Appellee as joint owners. Id. at 6. The Appellant argued
that the Powers of Attorney were invalid because the
Decedent was incompetent when he signed them. Id. at 1. The
Decedent passed away intestate on September 6, 2016. Id.
Following the Decedent’s death, the Appellee filed a Motion
to Dismiss and requested attorney’s fees. Id. The Appellee
stated that an estate had been opened in Nigeria, which is
where most of the Decedent’s property and family resided,
and argued that a Nigerian court was better suited to handle
the issues addressed in Appellant’s complaint. Id. Before
the Appellant could respond, the Circuit Court granted
the Appellee’s motion and awarded $4,500 in attorney’s
fees. Id. The circuit held that “ʽstanding issues’ precluded
the court from considering [the Appellant’s] petition for
relief because the matter was actually an estate case.” Id.

state equity court may not conduct the ‘administration of
a decedent’s estate,’ which is specially ‘committed to the
Orphans’ Court.’” Id. at 6 citing Tribull v. Tribull 208 Md. 409,
499 (1956). The Court of Special Appeals held, however, that
the Circuit Court “retains jurisdiction over disputes where the
equitable title of a decedent’s property is at issue” because the
Orphans’ Court cannot provide an appropriate remedy. Id. at 8.
As a result, the Court of Special Appeals held that the Circuit
Court had subject matter jurisdiction over the matter. Id.
On the second, the Court of Special Appeals looked to Section
17-103 of the Estates and Trusts Article of the Maryland
Code. Id. at 10-13. The Court of Special Appeals determined
that nothing in Section 17-103 “suggests that the location of a
principal’s estate is relevant to the issue of standing to petition
a court to review a power of attorney or an agent’s conduct.”
Id. at 13. As a result, the Court of Special Appeals held
that the Appellant had standing under Section 17-103(a)(4)
because the Appellant was a descendant of the Decedent. Id.
The final issue the Court of Special Appeals addressed was
the Circuit Court’s awarding of attorney’s fees. Id. at 13-15.
The Court of Special Appeals noted that Maryland adheres
to the common law that “each party is responsible for the
fees of its own attorneys” unless an exception applied. Id.
at 14. The Court of Special Appeals held that the first two
exceptions, an express contractual provision and statutory
authority, did not apply in this case. Id. The Court of Special
Appeals then analyzed the third exception, Maryland Rule
1-341. Id. The Court of Special Appeals held that the
Appellee did not file “a statement in support of a request”
for attorney’s fees and that the Circuit Court did not “make
an explicit finding that a party conducted litigation either in
bad faith or without substantial justification,” both of which
are required under Maryland Rule 1-341(a). Id. Accordingly,
the decision of the Circuit Court was reversed and remanded.

On appeal, the Court of Special Appeals addressed three
central questions. First, whether the Circuit Court had subject
matter jurisdiction to consider the Appellant’s petition.
Second, whether the Appellant had standing to bring his
action. Third, whether attorney’s fees were awarded in error.

C. Will Caveats; Stay of Proceedings; Transmitting
Issues to Court of Law
In Shealer v. Straka, 2018 WL 1959440, the Court of Appeals
considered the interpretation and application of Estates and
Trusts §5-207 and §2-105 de novo. In this case, George M.
Straka (“Straka”) filed a probate petition in the estate of his late
daughter (“Decedent”) on March 30, 2016. Straka’s petition
stated that he had made a diligent search for his daughter’s
Will but no Will existed to the best of his knowledge.
On the same day that Straka filed his probate petition, a
different party filed the Decedent’s Will with the Register
of Wills. The Decedent’s Will appointed her best friend
and Amy Shealer (“Shealer”) as personal representative.

On the first issue, the Court of Special Appeals held that “a

(continued on page 15)
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On April 5, 2016, Shealer filed a petition for administrative
probate of a regular estate. The probate petition sought the
following additional relief: (1) that the will be admitted to
judicial probate; and (2) that the Orphan’s Court conclude
that the Will was duly executed, that the Decedent was
legally competent to make the Will; and (3) that the Will
was properly attested to and executed by two witnesses.
The Register of Wills appointed Shealer as Personal
Representative and the Orphan’s Court issued a notice
of judicial probate. The Orphan’s Court issued a notice
of hearing and Straka received notice in his capacity as
an interested person. The Register of Wills also notified
Straka that his letters of administration were revoked. Four
days prior to the judicial probate hearing, Straka (through
counsel) filed a motion for postponement stating that he
intended to caveat the Will and he intended to transmit issues
to the Circuit Court. Straka also filed a petition to caveat
that failed to include a complete list of interested parties.
On the day of the previously scheduled judicial probate
hearing, Straka’s counsel informed the Orphan’s Court that his
petition to caveat had been amended to include the complete
list of interested parties and that he had filed it that day. Straka’s
counsel believed that the petition to caveat should stay the
proceedings. The Orphan’s Court denied Straka’s motion
for postponement and allowed Shealer’s witnesses to come
forward. Straka’s counsel orally moved to “frame issue[s]
to send to the [c]ircuit court.” The Orphan’s Court denied
Straka’s motion to transmit the issues and Straka’s request
to consider the petition to caveat on grounds that the petition
was incomplete. The Orphan’s Court admitted the Decedent’s
Will and named Shealer the personal representative.
In his motion to reconsider filed with the Orphan’s Court,
Straka stated that: (1) the Orphan’s Court erred in not staying
the probate matter following the filing of the caveat petition;
and (2) the Orphan’s Court erred when it failed to transmit
issues. The Orphan’s Court denied the motion to reconsider.
Straka appealed and the Court of Special Appeals reversed the
judgment of the Orphan’s Court finding that a petition to caveat
stays all proceedings until the caveat is addressed. Shealer
sought a writ of certiorari and presented several questions
including: (1) how should an Orphan’s Court proceed when
an interested party files a petition to caveat? and (2) what is
the proper procedure when an interested party requests an
Orphan’s Court to transmit factual issues to a court of law?
The Court of Special Appeals reviewed these statutory
interpretation and application questions de novo. The

Court of Special Appeals examined the plain language
of Estates & Trusts §5-207(b) which provides that if a
“petition to caveat is filed before the filing of a petition
for probate, or after administrative probate, it has the
effect of a request for judicial probate. If filed after
judicial probate, the matter shall be reopened and a new
proceeding held as if only administrative probate had
previously been determined.” 2018 WL 1959440 at 6.
The Court of Special Appeals also looked to the legislative
intent behind §5-207 and determined that “the intent of
the General Assembly is discernable from the plain and
unambiguous language of the statute: an Orphan’s Court
will conduct a judicial probate proceeding after a party files
a caveat.”Id. at 8. Nevertheless, the Court looked to the
Commission that was appointed in 1965 to study and revise
Maryland testamentary laws. The Commission’s comment
to their proposed caveat legislation (almost identical to
today’s §5-207) stated “[i]n place of all the provisions of
the prior law relating to a notice to caveat and the caveat
procedures the Commission has substituted a single, simple
procedure contained in Section 5-207 which it believes to
be equally effective and protective of the caveator’s rights.
In the event of a caveat, judicial probate is mandatory…”
Id. at 8. The Court found that the plain language of the
statute and comments of the Commission during the drafting
process makes clear that a petition to caveat is a request for
a judicial probate hearing and does not stay the proceedings.
The Court of Special Appeals then examined the language
and legislative history of §2-105 which provides “[i]
n any controversy in the [c]ourt, issues of fact may be
determined by the [c]ourt or, at the request of any interested
person made within such time as may be determined by
the [c]ourt, by a court of law. Where such request is made
before the [c]ourt has determined the issue of fact, the [c]
ourt shall transmit the issues to a court of law.” Looking
at the language and the Commission’s comments on the
proposed 2-105, the Court of Special Appeals concluded
that “an orphan’s court is required to frame and send
issues to the circuit court upon a party’s request before an
ultimate determination in the orphan’s court.” Id. at 13.
The Court of Special Appeals found that the Orphan’s Court
erred when it refused Straka’s transmittal request. The
request was made before the Orphan’s Court rendered a final
determination and the issues should have been transmitted
to the Circuit Court. The Orphan’s Court had an “imperative
duty” to frame and direct issues to a court of law. Id. at
16 citing Schmidt v. Johnston, 154 Md. 125, 126 (1928).
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Marital Agreements and Death
By Morriah H. Horani
Pasternick & Fidis, PC

Death rouses the slumbering promises in a marital agreement,
the satisfaction of which may involve contested litigation.
When death and marital agreements convene, a new set of
issues and deadlines emerge that require attention and care.
Marital agreements, which include premarital agreements,
post-marital agreements and separation agreements, may
address the passel of legal rights that inure to surviving
spouses. For example, in Maryland, the surviving spouse of a
testate decedent has priority to act as personal representative
of the estate if the personal representative named or nominated
pursuant to the decedent’s will is not available. Md. Code
Ann., Est. & Trusts §5-104. The surviving spouse also has
the right to (1) a substantial portion of the decedent’s estate
if he or she died intestate, as provided in Md. Code Ann.,
Est. & Trusts §3-102; (2) a family allowance, as provided
in Md. Code Ann., Est. & Trusts §3-201; and (3) an elective
share in the event that the decedent’s will does not gratify
expectations, as provided in Md. Code Ann., Est. & Trusts
§3-203. In addition to statutory rights, marital agreements

may address rights to specific assets or specific categories of
assets, such as separately-titled assets or retirement assets.
The value of each of these rights may be substantial. A
personal representative retains powers to make decisions
of consequence and pursue actions on behalf of the
estate, many of which powers are exclusive in nature.
An elective share claim alone could represent a value
of leviathan proportion, as this claim constitutes a
one-third to one-half share of the net estate, including
income earned during the period of administration.
The effect of a marital agreement on these surviving-spouse
rights must be addressed at the outset of estate administration.
An agreement may deal with these rights seriatim, may
specify a waiver of all rights, or may address no death rights
at all. Maryland law provides that if “all rights” are waived,
this operates as an irrevocable waiver of each and every
death right to which a surviving spouse may be entitled
(continued on page 17)
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at law or pursuant to a will executed before the waiver or
property settlement. Md. Code Ann., Est. & Trusts §3-205.
A preliminary inquiry for both the personal representative and
the surviving spouse is whether a marital agreement addressing
death rights is valid and enforceable. Marital agreements
are contracts and subject to the general requirements of
contract law. Marriage is sufficient consideration of for a
premarital agreement, but post-marital agreements usually
require additional consideration, such as mutual waivers.
Grounds for invalidating a marital agreement that ostensibly
contains all required elements of a contract include,
inter alia, (1) fraud; (2) duress; (3) undue influence; (4)
unconscionability; (5) public policy violation; (6) mistake;
and (7) incompetency. The defenses to these challenges
include, but are not limited to, waiver, laches, and estoppel.
Validity suits are yoked with unique challenges that may
require extensive, time-sensitive discovery and navigating
through cumbersome evidentiary issues borne of the fact that
a critical witness is dead. Generally the party challenging
the agreement will have the burden of proof; however, if a
confidential relationship exists, the burden may shift. In
Maryland, parties to a premarital agreement where marriage
is the consideration are generally presumed to have a
confidential relationship, whereas this presumption does not
extend to parties to a post-marital agreement. See Cannon
v. Cannon, 384 Md. 537, 65 A.2d 563 (Md. 2005). As such,
with post-marital agreements, the adequacy of financial
disclosures and whether the terms of the agreement are
fair and reasonable may be relevant to the validity inquiry.
When validity is not at issue, enforcement will be. In
enforcing a marital agreement, a Court may be called on to
construe it. Courts apply general rules of contract construction
and interpretation to marital agreements which may generally
be adjudicated in the Orphans’ Court or Circuit Court. The
Orphans’ Court has the authority to “pass orders which may
be required in the course of administration of an estate,”
which authority has been found to include interpretation
of marital agreements. Md. Code, Est. & Trusts § 2-102.
Kaouris V. Kaouris, 324 Md. 687, 598 A. 2d 1193 (1991).
However, more complete relief may be available in the Circuit
Court due to its broader-scope jurisdiction and equity powers.
Challenging or defending parties should also consider
whether fees incurred in relationship to marital-agreement
suits can be shifted to the other party. Maryland Rules
6-141 and 1-341 provide that if the conduct of a person
in maintaining or defending an action was in bad faith or
without substantial justification, the court may require
a person to pay to the estate the costs of the proceeding

incurred by the estate in opposing it. Additionally,
the contract itself may contain fee-shifting language,
particularly with regard to myopic validity challenges.
A marital agreement may sometimes appear to be in
conflict with a beneficiary designation. Whether the marital
agreement will engender an outcome other than what the
beneficiary designation dictates depends on the contract’s
language. For example, a separation agreement that provides
for general waivers of rights to the other party’s assets, such as
retirement assets, will generally not operate to divest anyone
named under a beneficiary designation, including a former
spouse, of his or her bounty. PaineWebber v. East, 363 Md.
408, 768 A.2d 1029 (2001). The operative question is whether
an agreement specifically waived rights to expectancies.
The death of a married person activates timelines for the
surviving spouse that end in deadlines. These deadlines
may affect the impact and efficacy of marital agreements.
Two deadlines warrant particular attention. The first
deadline is the time to file a claim against the estate. This
deadline is inflexible. A spouse with rights under a marital
agreement has a contract that may be enforceable against
the decedent’s estate. The deadline to file a claim against
an estate is six months after the date of death or two months
after the personal representative gives the prescribed
notice at law. Md. Code Ann., Est. & Trusts § 8-103.
The time to exercise elective-share rights is the other critically
important deadline. Elective share rights must be exercised
on or before the later of nine months from the date of death
or six months after the first date of appointment of a personal
representative. Md. Code Ann., Est. & Trusts §§ 3-203; 3-206.
A validity challenge will not toll the elective share deadline.
A surviving spouse may want to challenge the validity of
an agreement that contains waivers of death-rights in order
to exhume the right to elect against an unfavorable will.
Even if the challenger succeeds in invalidating the marital
agreement, he or she may not enjoy the fruits of that victory
if the invalidity determination arrives after the elective-share
deadline and any extensions granted pursuant to Maryland
Rule 6-411. This Rule permits a surviving spouse to file a
request for an extension of the deadline within the time period
for making an election. A court may grant the extension for
good cause for periods not to exceed three months at a time.
As such, multiple extension requests may be necessary.
While death usually punctuates the last act in
the fable of marriage, for those couples with marital
agreements, death may instead pull back the curtain
on the marriage’s final scene of love and war.
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