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A premarital agreement is a contract between prospective spouses that
defines each spouse’s property rights and obligations in the event of death
or dissolution. A postmarital agreement is a contract between spouses
who have no immediate plans to divorce and can do the same things that
a premarital agreement can do. Some agreements require a party to make
specific provisions for a surviving spouse, such as a cash bequest, transfer
of an asset, such as a home, or a portion of the deceased spouse’s estate.
When a deceased spouse is obligated to make provisions for a surviving
spouse, and fails to do so, the surviving spouse must take legal action to
enforce the contract.

How Assets Pass to Surviving Spouses at Death
A decedent’s property can be distributed by will, trust, beneficiary
designation, right of survivorship, intestacy, or any combination of these.
A will prescribes the distribution of most property titled in a decedent’s sole
name. A revocable trust is often used as a will substitute. Certain types of
property, such as retirement accounts, life insurance policies, and jointly
titled real or personal property, go directly to the beneficiary or surviving
joint owner, outside of the decedent’s will or trust. A premarital or
postmarital agreement requires that the spouse meet his or her obligations
by one or more of the above methods.

Surviving Spouse’s Rights and Entitlements
Under Maryland Law
Under Maryland law, a surviving spouse is entitled to: (1) an allowance of
$10,000; (2) one half or one third of the deceased spouse’s net estate, even
if the will leaves the spouse nothing; (3) be personal representative of the
deceased spouse’s estate, unless the will provides otherwise; and, (4) at
least one half of the deceased spouse’s net estate if the deceased spouse
died intestate. Maryland law permits spouses and prospective spouses to
waive these rights by written agreement.

Review of Premarital or Postmarital Agreement upon
Death of Spouse
Upon the death of a spouse, a surviving spouse with rights under an
agreement must first ascertain whether the deceased spouse met his or her
contractual obligations. The surviving spouse must review the agreement,
and the deceased spouse’s will, trust documents, beneficiary designations,
CONTINUED ON PAGE 7

Update on Fiduciary Access to Digital Assets
BY ANNE W. COVENTRY

Your personal representative (the executor of your
will) will need to read your emails. This may not be
something you’ve thought about before, but it’s true.
You get bank statements, bills, and even tax forms
delivered to you only by email. You have automatic,
recurring payments set up from your checking account
each month. You may have important information
stored in the cloud. Your personal representative must
marshal and inventory all of your assets, pay bills and
taxes, report to the probate court and tax authorities,
and distribute your estate as you direct in your will. She
cannot do that job properly—as she is required by law to
do—without all relevant information and authority to
manage your digital footprint.
Under current law, your personal representative is not
allowed to read your emails even if you very responsibly
planned ahead and made a list of usernames and
passwords for her. Not that your list would help,
anyway, when logins include security questions that
only you can answer (will she know the first concert you
attended; your favorite movie; the name of your firstgrade teacher?) or require your thumbprint. In fact,
under current law, your personal representative is not
allowed to read your emails even if you left instructions
in your will expressly authorizing her to do so. This
is because access to your online accounts is governed
not by you, but by the very lengthy, very restrictive
terms of service (TOS) agreement that you didn’t read
when you clicked “Accept” at the time you opened your
account, and that TOS agreement almost certainly says
that nobody (not even your fiduciary) can access your
account but you—and that you don’t have the right to
share your username and password with anyone.
In our Spring 2014 issue, I reported that the Uniform
Law Commission (ULC) was preparing a model act to
govern fiduciary access to digital assets, working closely
with internet service providers to craft a workable law
that would address this increasingly pressing issue.
What happened with that? The ULC issued its Uniform
Fiduciary Access to Digital Assets Act (UFADAA) in 2014.
The 2014 (original) version of UFADAA was introduced
in 26 states in the 2014-2015 legislative cycle—which
may be a record for the first year of a new uniform act—
but it failed in all of them. Why?
The ULC and state bar associations advocating for
enactment of UFADAA were vehemently opposed by
internet giants like Google, Facebook, Yahoo! and AOL.
Despite having been participants in UFADAA’s drafting
efforts, the tech industry representatives ultimately
did not support the resulting uniform act. They hired
lobbyists to oppose it in every jurisdiction and enlisted
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the ACLU and other interest groups to help them fight
the bills in state legislatures. Their cited objections were:
•

Sanctity of contract: UFADAA would have trumped
the TOS agreements;

•

Federal preemption: federal electronic
communications privacy laws prohibit internet
providers from disclosing the content of electronic
communications except with the lawful consent of
the user—these laws do not explicitly state that a
fiduciary can provide the user’s lawful consent on
his or her behalf; and

•

Privacy: they successfully persuaded legislators
that users would not want disclosure of their
electronic communications to their personal
representatives without express authorization from
the user.

The tech industry put forward its own competing bill,
Privacy Expectations Afterlife & Choices Act (PEAC
Act), but the ULC and state bar associations opposed
the PEAC Act because it (i) dealt only with decedents’
estates and not with guardianships/conservatorships,
agents acting under powers of attorney, or trustees;
(ii) required a court order in all instances, which
would have put an undue burden on the judiciary;
(iii) required estates (even modest ones) to indemnify
multinational internet companies; (iv) dealt only
with electronic communications (emails, texts, and
social media posts) and not with other forms of digital
property (files in cloud storage, Bitcoin, domain
CONTINUED ON PAGE 6

What you Should Do Now Regarding
Your Digital Assets
Write your state legislators, urging them to
enact RUFADAA (in Maryland: HB507 and SB239)
Include language in your estate planning
documents specifically addressing fiduciary
access to digital assets
Make an inventory of digital assets that your
fiduciary will need (so that she can, at the very
least, find them)
Use online tools, where available, to indicate
your wishes with respect to particular accounts

Revised Uniform Fiduciary Access to Digital
Assets Act (RUFADAA): Online Tools
BY ANNE W. COVENTRY
When it is enacted in state legislatures this year,
RUFADAA will give effect to a user’s express
instructions regarding whether or not a fiduciary
should have access to the user’s digital assets. Users
can provide those instructions in their traditional
estate planning documents, via some other record,
or via use of an online tool. An “online tool” is an
account-specific feature the online service provider
offers to its users to enable a user to express his or her
wishes regarding that account. At present, we know of
only two online tools—Facebook’s Legacy Contact and
Google’s Inactive Account Manager.
Facebook’s Legacy Contact permits a user to designate
another Facebook user to as a Legacy Contact after the
user’s death, respond to new friend requests, write a
pinned post for the deceased user’s profile, update the
deceased user’s profile picture, and download a copy of
what the deceased user shared on Facebook.
Google’s Inactive Account Manager is more robust. It
allows a Google user to notify up to ten other people
(trusted contacts) when the user’s Google accounts
have been inactive for a period of time specified by
the user (although it cannot be less than 3 months).
The user may also grant access to one or more of the
user’s Google accounts to one or more of those trusted
contacts, and/or to send an automated email response
to incoming emails.
At present, a user has to go searching for an online
tool in order to set it up. Facebook and Google do not
require users to use them. However, if RUFADAA is
widely enacted in the states, not only will there be more
incentive for other internet companies to devise online
tools, but there will also be more incentive for internet
companies to make their use mandatory. Online tools
will be favored by the technology industry, as preferable
to users leaving instructions in their estate planning
documents, because following instructions via an
online tool will be cheaper than staffing in-house
compliance departments to read and interpret estate
planning documents for every deceased user.

RUFADAA provides that the user’s
expression of intent via an online tool will
trump the same user’s expression of intent
in his or her estate planning documents.
Certainly, broad enactment of RUFADAA would be a
good thing. It would give you the ability (which you
do not have now) to direct what should happen to
your digital property in the event of your death or
incapacity, and it can give your fiduciaries access to

“You spend a significant amount
of money to get a[n]. . . estate plan
in place . . . . You do not want to
undermine that effort with a few
impulsive clicks.”
the information they will need in order to manage
your affairs and preserve the value of your assets.
Taking proper advantage of the benefits of an enacted
RUFADAA, however, requires a little consciousnessraising education. Consider:
•

Your estate planning documents are carefully drafted
by experienced estate planning attorneys who
understand the nuance and effect of the language
they employ. You review drafts of your documents,
carefully contemplate their terms in consultation
with your attorney, and make thoughtful, informed
decisions about what they should say.

•

In contrast, the online tool for any given internet
account may be written by an intern at a startup tech company, with zero legal training and no
idea how estate administrations are conducted. In
addition, you may be confronted with an online tool
when you are trying to open an account late at night,
not thinking about your estate planning at all, eager
to click through whatever the computer is asking you
so that you can get to the next page.

You spend a significant amount of money to get
a comprehensive, thoughtful estate plan in place,
tailored to your needs, that will ensure that your
fiduciaries are empowered to act on your behalf in all
the ways they will need to do so when the time comes.
You do not want to undermine that effort with a few
impulsive clicks.
Consequently, it is very important to understand what
online tools are, to recognize one when you see it, and
to consider carefully what instructions you provide
via that online tool. Expect to see internet companies
asking you what you want to happen to your account
when you die or become incapacitated. Still worse,
expect to see the query posed as a leading question,
such as, “Do you want us to keep your emails private?”
We hope that is an exaggeration, but certainly some
online tool queries will be slanted to encourage you to
choose the option that costs the internet company less
in compliance, and they will not first provide you with
expert estate planning advice before you respond.
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Premarital Agreements, the Older Couple,
and Health Care Expenses
BY VICKI VIRAMONTES-LAFREE
Baby boomers born between 1946 and 1964 make up
a large part of the aging population. With longer life
expectancies, many boomers are working well into
their golden years with no plans to retire. Some may
be too optimistic about their future health and prefer
not to think about retirement. The cost of future health
care may create a financial burden for many families,
especially older couples whose income stream is reduced
after retirement. Many older couples contemplating
marriage decide to enter into a premarital agreement. A
premarital agreement allows a couple to predetermine
property and financial issues during marriage, upon
the death of a spouse or in the event of divorce. In
negotiating the terms of a premarital agreement, couples
should consider their potential future health-care
expenses, especially nursing home costs, home nursing
care, and other expenses not covered by Medicare.
This article discusses laws regarding the obligation
of spouses to support each other during an ongoing
marriage, the potential for a spouse to become obligated
to pay for the other spouse’s health care, to the extent
not covered by insurance, and options that older couples
and their lawyers and financial advisors can consider
regarding future health-care needs when formulating
the terms of a premarital agreement.

The Doctrine of Necessaries and Liability to
a Third-Party Health-Care Provider
Historically, the husband was obligated to support
the wife and could be held liable to a third party,
such as a hospital, for services provided to her. This
principle—known as the necessaries doctrine—is now
gender neutral in all states that have retained it. The
necessaries doctrine creates a right for a third-party
creditor to sue a spouse for debt incurred by the other
spouse during the marriage for necessaries. Many states
have specific statutes that define the obligation. In the
Metro area:
District of Columbia The necessaries doctrine applies
equally to both spouses and to domestic partners. Either
spouse or partner may be held liable for a debt incurred
by one of them or their dependent child for necessaries.
Maryland The Maryland Court of Appeals abolished the
necessaries doctrine.
Virginia In Virginia, the doctrine applies to both
spouses, but only if the parties are living together
and are not separated; if they are permanently living
separate and apart, neither can be held liable to a third
party for the other’s necessaries.

When a couple moves from the Metro area after
retirement, to Florida, for example, or if a spouse
receives expensive health care in a state other than that
of his or her residence, the couple will be confronting
the laws of their new state of residence relating to
liability for necessaries, or of the state where the
health-care provider is located.

The Spousal Support Obligation
During the Marriage
While parties are married to each other, state laws
generally require that they support each other. A spouse
can file suit to seek necessary support, often called
separate maintenance, and can request a temporary
support award to be paid while a divorce suit is pending.
This means that a spouse, or his or her guardian, can
file suit to seek support in order to enable him or her
to pay health-care expenses. In the Metro area, parties
can waive these rights in an agreement, including in a
premarital agreement. However, in some jurisdictions,
parties cannot by agreement waive the right to support
that a court could order one spouse to pay the other
while parties are still married to each other.

Addressing Health-Care Expenses
in a Premarital Agreement
Older couples entering marriage may be looking to
preserve their wealth for their own needs in retirement
and to provide for their families after their death. A
premarital agreement can be a useful means to achieve
these objectives. The lawyer representing an older
person planning to marry with a premarital agreement
will need to gather information about his or her
financial and personal circumstances, and plans and
expectations for dealing with future health-care and
long-term care needs. Any provisions of a premarital
agreement relating to future health-care expenses must
take account of laws that limit parties’ rights to alter
their legal obligations while married. Some possible
approaches to addressing health-care expenses include:
•

An agreement can define marital and separate debt
and can specify whether health-care expenses and
nursing home costs incurred by a spouse is marital
debt or separate debt.

•

The agreement could require that each party pay
for his or her own health-related expenses and
nursing home costs. Keep in mind that such a
provision may not be enforceable against a thirdparty creditor in the District of Columbia or Virginia
under the necessaries doctrine. Nonetheless, it can
CONTINUED ON PAGE 6
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Premarital Agreements & Trusts
BY ANNE W. COVENTRY AND LINDA J. RAVDIN

Adequate financial disclosure is essential to a valid
and enforceable premarital agreement. The proponent
of the agreement will achieve the most protection for
his or her property rights if the financial disclosure
is substantial, accurate, and meaningful—in other
words, if it exceeds the minimal standards courts have
generally been willing to accept. When one party is the
beneficiary of a third-party trust or the settlor of his
or her own trust, the existence, key terms, and value of
trust assets will necessarily figure into that disclosure.
Whether or not a trust already exists, parties may wish
to incorporate into the premarital agreement terms for

the creation of one or more trusts. Trusts can be very
useful tools in premarital agreement negotiations as a
means of balancing competing interests, minimizing
taxes, and fulfilling one spouse’s obligation to provide a
benefit to the other without giving up complete control
of an asset, but they can also be complicated and pose
traps for the unwary.
READ the full article, which explores both of these
facets of trusts and premarital agreements and provides
a helpful overview of different varieties of trusts, on our
website, at www.pasternakfidis.com.

P&F NEWS
The Estate Planning & Administration Group is
pleased to announce the addition of Christina
Scopin as an Associate attorney. Christina earned
her Bachelor of Arts from the University of Mary
Washington and her Juris Doctor from the Columbus
School of Law at The Catholic University of America.
She will concentrate her practice on estate planning
for individuals and families.
Nancy Fax, Stephanie Perry, and Vicki ViramontesLaFree were sworn in to the Virginia State Bar on
November 4, 2015 at the Supreme Court of Virginia
in Richmond. All three partners are now admitted to
practice in Maryland, DC and Virginia.
At the close of 2015, Pasternak & Fidis said goodbye
to Legal Administrator Mary Jane Tiedeman, who
retired after almost 14 years with us. Mary Jane and
husband Tom have some travel plans but hope to
spend most of their time enjoying the company of
their granddaughter, Avery.
Partner Roger A. Hayden, II was appointed as
a Director of Montgomery Community Media
(MCM). MCM is the only independent, nonprofit
organization providing access to public media
directly to Montgomery County’s over one
million residents as well as its resident non-profit
organizations, associations and businesses. Its
purpose is to engage, educate and empower
individuals and the community to express diverse

viewpoints. To learn more about MCM, go to
www.mymcmmedia.com, and local cable The
Montgomery Channel on channel 21 and Access.19
on channel 19.
On November 19, 2015, Linda Ravdin spoke to
the Anne Arundel (Maryland) Bar Association on
the topic “What Estate Planners Need to Know
about Premarital Agreements and Divorce.” Linda
is the author of Premarital Agreements: Drafting
and Negotiation, published by the American Bar
Association in 2011, and is working on a second
edition for publication in 2016.
For yet another year, Pasternak & Fidis received
accolades from Super Lawyers, a publication
honoring attorneys who have achieved a “highdegree of peer recognition and professional
achievement.” Jan White was selected as one of
Maryland’s Top 100 Lawyers. Jan, Linda Ravdin
and Nancy Fax were named to the Maryland Top
50 Women Lawyers, as well as included as Super
Lawyers in their respective fields of Family Law and
Estate Planning and Probate. Anne Coventry, Marcia
Fidis and Al Pasternak were also designated Super
Lawyers for Estate Planning and Probate. Morriah
Horani was named a Rising Star in Family Law, and
Stephanie Perry and Alex Tanouye were both named
Rising Stars in Estate Planning and Probate.
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Premarital Agreements, the Older Couple and Health Care Expenses
CONTINUED FROM PAGE 4

offer some protection for the spouse who did not
incur these expenses because it may permit him or
her to be reimbursed by the spouse who incurred
them. Also, in a suit between the spouses where one
seeks temporary support in order to pay healthcare expenses, the other spouse can argue that the
spouse who has the expenses must spend his or her
resources first.
•

Some agreements require one party to pay all or
most of the parties’ common living expenses and
the other party’s personal expenses. The lawyer for
the party who is going to assume this responsibility
should consider making an exception for nursing
home care and in-home nursing care. The lawyer
needs to consider the possibility that both parties
will need nursing home care and that a requirement
that one spouse bear all of these expenses may be
unreasonably burdensome.

•

To mitigate future nursing home costs, an
agreement can provide that one party, or both
parties, will maintain long-term care insurance. A
wealthier spouse may consider agreeing to pay the
premiums on a long-term care policy for the less
wealthy spouse.

•

Some employers offer group long-term care
insurance. For example, the federal government
offers the Federal Long Term Care Insurance
Program (FLTCIP) to employees and their spouses.
If a spouse is enrolled in the FLTCIP prior to a
divorce, he or she may continue the coverage as
long as the premiums are timely paid.

Older couples entering marriage, with or without a plan
to have a premarital agreement, should discuss with their
counsel and their financial advisors the best approach for
dealing with future health-care and long-term care needs
based on their particular circumstances.

Update on Fiduciary Access to Digital Assets
CONTINUED FROM PAGE 2

names, blogs, etc.); and (v) required an affirmative optin by the decedent in all instances. When less than half
the population bothers to make a will at all, and only a
very few of those would think to include in their wills
an express authorization for managing digital assets,
item (v) means the PEAC Act would help in only a very,
very small number of cases.

Manager. RUFADAA protects users’ privacy—the
content of electronic communications will not be
disclosed to a fiduciary without an affirmative opt-in
from the user—but unless the user directs otherwise,
RUFADAA does allow the fiduciary to get a catalog of
electronic communications and to marshal the user’s
other digital property.

The PEAC Act was adopted only in Virginia, and only
in modified form; it does require court orders and an
affirmative opt-in for disclosure of email contents,
and it does address only decedents’ estates and only
electronic communications, but it does not require
estates to indemnify tech companies.

The Uniform Law Commission is aware of over
30 states that will likely introduce RUFADAA this
coming legislative cycle. In Maryland, it has been
introduced as HB507 and SB239. California is of
particular importance, because many online service
providers’ TOS agreements invoke California law for
dispute resolution. All interest-holders acknowledge
the advantage of a uniform law on this issue. Early
adoption of RUFADAA in other jurisdictions would be
very helpful in improving the chances that California
will consider RUFADAA-influenced amendments
to their pending bill (based on the PEAC Act) and
ensuring RUFADAA’s success nationwide.

After battling to a stalemate in the states, the ULC and
the tech industry went back to the negotiating table
over the summer of 2015 and reached a compromise
that is supported by both sides. That compromise is
Revised UFADAA (RUFADAA). RUFADAA deals with
not only decedents’ estates, but also trusts, agents
acting under powers of attorney, guardianships
and conservatorships. It deals with electronic
communications and other forms of digital property.
It makes the user’s express instructions paramount,
and allows users to provide those instructions in their
traditional estate planning documents, via some other
record, or via use of an online tool, such as Facebook’s
Legacy Contact feature or Google’s Inactive Account
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Urge your legislators, wherever you may live, to enact
RUFADAA, so that YOU can decide what happens to your
digital assets in the event of your death or incapacity.

Enforcing Death Provisions in Premarital and Postmarital Agreements
CONTINUED FROM COVER

deeds or other title documents for real estate, and bank
and brokerage accounts. He or she should evaluate the
totality of the deceased spouse’s assets and liabilities.
The review should also include any provisions in the
agreement for payment of legal fees incurred as a result
of a breach, and whether a dispute about breach must
go to binding arbitration. The surviving spouse should
have an experienced estate administration attorney
assist with this review. Due to the short timeframe in
which the surviving spouse must act to protect his or
her interests, a surviving spouse should get legal advice
as soon as possible after the deceased spouse’s death.

Surviving Spouse as Creditor of
Deceased Spouse’s Estate
When a deceased spouse has breached an agreement to
provide for the surviving spouse, the surviving spouse
must timely file a claim as a creditor of the estate. A
creditor’s claim against a decedent’s estate is forever
barred unless presented within the earlier of (1) six
months after the date of the decedent’s death, or (2) two
months after the decedent’s personal representative
delivers notice of appointment to the creditor. Notably,
a claim must be filed by the six-month deadline even
if no estate has been opened, and even if the surviving
spouse is the deceased spouse’s personal representative.
Filing a claim is simple: the creditor fills out a one-page
form, describes the details of the claim, and files it with
the Register of Wills.
Generally, breach of a premarital or postmarital
agreement does not make the agreement invalid. Rather,
the unmet obligation is enforced through ordinary
contract remedies. For example, if the deceased husband
was obligated, but failed, to leave $100,000 in cash to
the wife, her breach of contract claim can be satisfied by
payment of the claim from his probate assets.

“Generally, breach of a premarital or
postmarital agreement does not make
the agreement invalid.”
Third-Party Beneficiary Claims
An agreement may obligate a spouse to provide a
bequest to someone other than the other spouse, e.g.,
a child. If a deceased party fails to satisfy an obligation
to a third party, the beneficiary must file a claim
against the deceased party’s estate within the creditors’
claims period. Such a claim can arise at the death of
the first spouse to die or upon the later death of the
surviving spouse. For example, a premarital agreement
might provide for the husband to leave the family home
to the wife, if she survives him, and for her to leave
the home to his child upon her death. If the wife dies
after the husband and fails to make this provision, his
child—as a third-party beneficiary—must file a timely
claim against her estate.

Conclusion
A primary benefit of a premarital or postmarital
agreement is the parties’ ability to write their own
rules for property rights at death and divorce. The
mere existence of a valid agreement, however, does not
guarantee that the spouse (or third-party beneficiary)
will receive the bargained-for benefits. Rather, the
surviving spouse (or third-party beneficiary) must take
action to enforce the terms of the agreement. A widow
or widower who was party to an agreement should seek
the advice of an estate administration attorney who is
experienced in these issues as soon as possible after the
spouse’s death.

There may be circumstances under which a surviving
spouse claims that the parties abandoned an agreement
or that the agreement is invalid because of duress or
another legal theory. If a court ruled in the surviving
spouse’s favor, any spousal rights waived in the
agreement could be restored. A surviving spouse must
elect to take the statutory share within the later of nine
months after the spouse’s death or six months after
the appointment of a personal representative. Thus,
a surviving spouse who—as a creditor—is seeking to
enforce an agreement should consider also filing an
elective share claim, even if he or she waived this right,
to avoid missing the elective share deadline.
These deadlines are strictly enforced. Therefore, all
claims should be filed within the statutory deadlines,
even contingent claims.
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P&F NEWS
Best Lawyers, a peer-reviewed publication, listed Jan White as a Lawyer of the Year for the DC–Metro area
in Collaborative Family Law. Jan, Linda Ravdin and Vicki Viramontes-LaFree were named among the best
Family Law attorneys in Bethesda, while Linda and Vicki were also named as best in Family Law Mediation.
In Trusts and Estates, Nancy Fax, Marcia Fidis and Al Pasternak took top honors, and Al was cited as the
best attorney in Bethesda for Tax Law.
In its December 2015 issue, Washingtonian magazine named Anne Coventry and Nancy Fax as Top Lawyers
in the field of Trusts and Estates, and Linda Ravdin and Jan White were noted as Top Lawyers in the realm
of Divorce and Family Law.
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