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I N S I D E

Pets are becoming the new beasts 
of burden in divorces as more and 
more couples wage bitter wars over 

their pets.  Much of the con!ict stems from 
genuine care, concern, and love for cherished 
family pets.   Some have reported spending 
in excess of $140,000 on pet-focused divorce 
litigation. (Sally Kalson, “When Marriages End, 
Who Gets the Pets?” Oakland Tribune, July 2, 
2006.)  Pets can also be used to get revenge 
on a partner.  This phenomenon  is well-
substantiated in case law, which documents 
spiteful shootings of family dogs, (Banks v. 
Banks (Conn. 2004)), the use of a cat-and-
dog !eet to evict a spouse from the marital 
bed, (Cohen v. Cohen (N.Y. 2006)), and even 
the microwaving of an estranged wife’s kit-
ten, (Attorney Grievance Comm. of Maryland v. 
Protokowicz (Md. 1992)).  Today, "ghting over 
pets in court and in divorce negotiations also 
appears to be an increasingly viable method 
to antagonize a partner, (DeSanctis v. Pritchard 
(Pa. 2002)).  Whatever the purpose for the  
dispute, it is unequivocally clear that issues 
surrounding pets are becoming more  
conspicuous in divorces. 

The increasing number of domestic disputes 
involving pets (including frogs, dogs, cats, 

wallabies, lizards, rabbits, birds and their 
brethren) dovetails with petkind’s contem-
porary, landmark success in human society. 
(Ann Hartwell Britton, “Bones of Contention: 
Custody of Family Pets,” 20 J. Am. Acad. Matri-
monial Law, 2006). People are hiring clergy to 
o#ciate at their pets’ funerals (Carol Morello, 
“For Furry Family Members, Religious Rites of 
Passage,” The Washington Post, September 4, 
2005), throwing them birthday parties, and 
even straightening their teeth with animal 
orthodontia. (http://www.dentalvet.com). For 
their pets, Americans spend billions annually. 
(Helena Oliviero. “Who Gets Fido?” Atlanta 
Journal Constitution, April 12, 2006).  Even 
Leona Helmsley, the “queen of mean,” thawed 
her heart long enough to leave her canine 
companion $12 million in an honorary trust, 
much to the chagrin of two of her human 
grandchildren, who got nothing (E.J. Dionne, 
Jr. “In Other, Non-Dog News…” The Washing-
ton Post, August 31, 2007).   

The law has, to some degree, begun to track 
this unabashed animal enthusiasm.  Family 
law jurisprudence is one area that is partici-
pating in this ideological transformation, as   
recent cases from around the country seem 
to be straddling two competing  
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The DC metropolitan area straddles three 
jurisdictions, all within close proximity of 
one another, which a$ords local residents a 
unique opportunity to shop around for the 
ideal jurisdiction in which to live.  Though 
many of us are devoted to our home state 
for one reason or another, DC area residents 
may "nd it easier to make the journey across 
the Potomac if there is a tax incentive for 
them to do so.  Recent changes in state tax 
laws may provide that incentive.

Income Tax

Beginning January 1, 2008, Maryland’s Tax 
Reform Act of 2007 (MTRA) went into e$ect, 
increasing individual income tax rates for 
some taxpayers with the addition of three 
new tax brackets:   

 5% for income over $150,000, or $200,000 
for spouses "ling jointly, surviving spous-
es, and heads of household; 

 5.25% for income over $300,000, or 
$350,000 for spouses "ling jointly, surviv-
ing spouses, and heads of household; and 

 5.5% for income over $500,000, regardless 
of "ling status.  

Prior to 2008, the highest individual income 
tax rate in Maryland was 4.75%.  The MTRA 
also increased personal exemptions from 
$2,400 to $3,200, but the exemption is 
phased down for incomes from $100,000 to 
$200,000 ($175,000 to $250,000 for spouses 
"ling jointly, surviving spouses, and heads 
of household), eventually resting at $600 
for anyone with an income in excess of 
$200,000 ($250,000 for spouses "ling jointly, 
surviving spouses, and heads of household).

The MTRA does not a$ect the rates for local 
income taxes, assessed by the city or county 
and collected on the Maryland return as a 
convenience for local governments.  These 
surcharges are imposed on taxable income.  
Rates range from 1.25% (Worcester County) 
to 3.20% (Montgomery County).

DC has three new income tax rate brackets:  

 4% on the "rst $10,000 of income; 

 6.0% on the next $30,000; and 

 8.5% for income over $40,000.  

The highest DC individual income tax rate 
was reduced from 8.7% to 8.5% for 2008.

Even with Maryland’s rate increases and DC’s 
rate decrease, state income taxes are still 
lower in Maryland than in either DC or Vir-
ginia.  The highest Virginia individual income 
tax rate is 5.75% and applies to income over 
$17,000, regardless of "ling status.  Although 
the Virginia personal exemption increased in 
2008, it tops out at $930—signi"cantly lower 
than in Maryland.  

Residential Real Property Tax

Residential real property tax rates vary by 
county, and sometimes even by city.  Mary-
land imposes a real property tax of $0.112 
on every $100 of assessed value, in addition 
to the tax imposed by the city or county of 
residence.  Montgomery County imposes 
tax at a rate of $0.627 on every $100 of as-
sessed value of residential real property, 
while Queen Anne’s County’s rate is $0.770 
per $100 of value and Prince George’s 
County’s rates range from $0.764 to $0.960 
per $100 depending on location within the 
county.  Howard County’s rate is a whopping 
$1.014 per $100 of value, and Anne Arundel 
County’s rate is $0.531 or $0.891, depending 
on where the residence is located within the 
county.  These state and county taxes are in 
addition to any taxes imposed by the town 
or special taxing district.

DC imposes a tax on residential real property 
at a rate of $0.85 per $100 of value.  Arling-
ton County, Virginia’s rate is $0.818 per $100 
of value and Fairfax County’s rate is $0.89 per 
$100 of value.

Estate Tax

The di$erences in state income tax rates and 
real property tax rates may not be signi"cant 
enough to entice area residents to pack up 
and move, but for wealthier individuals, the 
di$erences in state estate taxes just may be.

Much media attention has focused on the 
federal estate tax and its potential repeal, 
but state-level estate tax can make a big 
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di$erence to wealthy local area residents.  
The federal estate tax is imposed, at a 45% 
rate, on estates exceeding the federal ex-
emption of $2 million.  Under current law, 
this exemption will increase to $3.5 million 
in 2009.  In 2010, the federal estate tax is 
repealed and in 2011 it will come back 
with an exemption of $1 million and a 55% 
rate.  The federal estate tax laws are likely to 
change in the future, but this is the struc-
ture currently in e$ect.

In addition to the federal estate tax, Mary-
land and DC each impose an estate tax 
on estates over $1 million, at rates ranging 
from 5.6% to 16%.  Compared to the federal 
estate tax, the state estate tax may seem 
like small potatoes.  Indeed much of the 
focus of estate planning is on minimizing 
the federal tax, but for large estates the ex-
istence of a state estate tax can make a big 
di$erence.  In addition, if the federal estate 
tax actually does disappear, the state estate 
tax will become all the more relevant to 
taxpayers.

E$ective July 1, 2007, Virginia repealed its 
state-level estate tax.  Therefore, the estate 
of a Virginia decedent (having no real or 
tangible personal property located outside 
of Virginia) will only be subject to federal 
estate tax and will not also have to pay 
state estate tax.  For an estate of $5 million, 
this can mean a tax savings of more than 
$200,000, and for an estate of $10 million, 
the savings jumps to over $580,000, simply 
because the decedent was domiciled in Vir-
ginia at death, rather than DC or Maryland.  
Tax savings like that might well be su#cient 
motivation for wealthy area residents to 
cross the Potomac.  An additional incen-
tive may be Maryland’s 10% inheritance tax 
(imposed in addition to the estate tax) on 
bequests and devises over $1,000 in value 
made to a person other than the dece-
dent’s spouse, parent, grandparent, sibling, 
descendant, or the spouse of a descendant.  

Federal and state law allows a marital  
deduction for any property that passes to a 
decedent’s surviving spouse (or in certain 
kinds of trusts for the bene"t of the sur-
viving spouse), so the tax bill for married 
couples may not come due until the death 
of the surviving spouse.  However, the dif-
ference between federal and state exemp-
tions can pose a dilemma—whether to 
leave all but the federal exemption amount 
to one’s spouse or leave all but the state ex-
emption amount to one’s spouse.  The for-
mer approach will likely minimize a couple’s 

overall estate tax bill, but the latter defers 
all tax—both federal and state—until the 
surviving spouse’s death.   

As we reported in our Client Alert in the 
March 2007 newsletter, Maryland law now 
permits a state-only marital deduction elec-
tion to resolve this dilemma.  If this tech-
nique is used, a couple can maximize use 
of their federal exemption while deferring 
Maryland estate tax until the death of the 
surviving spouse.  DC law does not include 
a comparable statutory or common law 
authority for making a state-only marital 
deduction election.  However, DC law also 
does not include any prohibition against 
making a state-only marital deduction and, 
because of the way in which the DC estate 
tax was decoupled from the federal estate 
tax, it may be possible to achieve the same 
result without a statutory road map.  The 
state-only marital deduction election tech-
nique does not eliminate state level estate 
tax; it merely defers it until the surviving 
spouse’s death.  

How to Change Domicile

To avoid state-level estate taxes entirely, a 
Maryland or DC resident might consider re-
locating to Virginia before his or her death.  
Income taxes are assessed based on where 
a taxpayer actually resides or where his or 
her income is earned, and real property tax-
es are paid to the jurisdiction in which the 
real property is located.  By contrast, state 
estate taxes are primarily assessed based 
on the decedent’s domicile at the time of 
his or her death.  The exception to this rule 
is that real property and tangible personal 
property physically located outside the ju-
risdiction of a decedent’s domicile may be 
subject to estate tax in the state in which 
they are located.  

One’s legal domicile is not necessarily the 
same as one’s place of residence.  So how 
can you ensure that you will be deemed 
domiciled in a state without a state estate 
tax?

Each person has one—and only one— 
domicile at all times.  A new domicile is 
established only when an individual simul-
taneously combines physical presence in a 
new jurisdiction with the intent to remain 
there inde"nitely as the person’s new 
home—as the center of his or her domes-
tic, social and civic life.  Both presence and 
intent must occur simultaneously to  
establish a new domicile, and until both 

factors concur, the person’s domicile has 
not changed.  For example, a woman 
whose permanent home is in Bethesda 
would continue to be domiciled in Mary-
land if she winters at her condo in Florida, 
and spends time at her ski cabin in Aspen 
and beach house on the Jersey shore, and 
even if she embarks on a multi-year sail-
ing trip around the world—as long as she 
never forms the intent, while present in any 
location other than Maryland, to make such 
location into her permanent home.  Until 
she gains a new legal domicile by intending 
to remain somewhere else, her old one  
persists despite a lengthy absence.  

A person’s intent to establish a new do-
micile may be di#cult to determine after 
the person has died, especially if he or she 
owns a personal residence in more than 
one jurisdiction.  The di#culty may be 
compounded if the person was mentally 
incapacitated before death.  If a person’s 
living situation is ambiguous, two di$erent 
jurisdictions could independently reach the 
conclusion that he or she was domiciled in 
its jurisdiction at the time of death.  When 
one of them imposes a 16% state estate tax, 
and the other has repealed its state estate 
tax entirely, the estate’s ability to demon-
strate the decedent’s intent with regard to 
her domicile can make a big di$erence.

Intent is a question of fact.  Because we 
cannot know what someone was thinking 
before she died, a decedent’s intent must 
be judged by considering her objective 
actions.  Where did she "le income tax 
returns?  Where was her automobile regis-
tered?  Where did she vote?  The answers to 
these questions, of course, are not certain 
proof that the decedent intended to make 
a particular jurisdiction her permanent 
home, but these are the kinds of objective 
actions which tend to demonstrate intent.  
Where a person becomes mentally incapac-
itated and is later moved to a new jurisdic-
tion, perhaps to receive long-term care, she 
will not thereby establish a new domicile 
unless she had su#cient mental capacity 
to form the intent to do so.  It may be too 
late, in other words, to e$ect a change of 
domicile for an elderly and incapacitated 
relation. 

 If you do have personal residences in more 
than one jurisdiction, what can you do, 
while you have the capacity to form intent, 
to bolster your estate’s argument that you 
are domiciled in a speci"c jurisdiction and 
not somewhere else?
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philosophies about the disposition of pets 
in divorce.  The traditional view (followed 
in Maryland, Virginia, and the District of Co-
lumbia) considers pets as units of personal 
property—no di$erent than a "shing pole 
or a mattress. In this ideology, pets must 
be categorized as marital or separate prop-
erty and disposed of accordingly—even 
if by auction. The alternative viewpoint 
eschews this static standard in favor of a 
more sensitive approach, often touted as 
“the best interest of the pet” test (Elizabeth 
Paek, “Fido Seeks Full Membership in the 
Family: Dismantling the Property Classi"ca-
tion of Companion Animals by Statute, 25 
U. Hawai’i L. Rev. 481-524 (2003); In re the 
Marriage of Stewart (Iowa. 1984); Raymond 
v. Lachmann (N.Y. 1999)). 

A facsimile of the ubiquitous best interest 
standard applied in child custody cases, 
the best interest of the pet standard asks 
where and with whom the pet would have 
the best life and evaluates work schedules, 
domiciles, attachment, availability of medi-
cal care and the like. Even evidence about 
who paid the vet bills, walked the dog, 
cleaned up the messes, and ingratiated 
themselves more successfully with the pet 
may all be relevant to issues of pet custody, 
pet visitation, and even pet support.  Most 
courts that adopt this test are deviating 
from existing statutes and case law, and 
appellate courts have tended to reverse 
these decisions.  This tension between the 

mind of the law and the heart of the mat-
ter has been given recognition in a recent 
Supreme Court of Virginia case where the 
Court remarked: “[e]specially in the case of 
owners who are disabled, aged or lonely, 
an emotional bond may exist with a pet 
resembling that between parent and child, 
and the loss of such an animal may give 
rise to grief approaching that attending 
the loss of a family member.  The fact re-
mains, however, that the law in Virginia…
regards animals, however beloved, as per-
sonal property.” (Kondaurov v. Kerdasha (Va. 
2006)). 

The current state of the law regarding pets 
makes it risky to bring a pet case before a 
judge in a divorce, both because the law is 
still developing and because many judges 
still   refuse even to entertain such mat-
ters.  An attorney handling a pet matter in 
a divorce must present the case so that it 
has merit under both property law and the 
best interest test.  

Settlement is almost always the better ap-
proach.  Consider the example of a Tennes-
see couple who agreed that the husband 
would pay $30 a month in pet support 
(“petimony”) for the balance of the family 
dog’s life in exchange for the wife’s waiver 
of a portion of his retirement account.  
Other couples have exchanged cars, cash 
payments, and season sports tickets for 
rights to a pet.  

Even when parties settle, however, they 
may still end up in court over enforce-
ment issues. In this setting, courts appear 
to be more willing to enforce agreements 
providing for pet custody, visitation, or 
support than to adjudicate parties’ rights to 
an animal companion in the "rst instance. 
(Bennett v. Bennett (Fla. 1995)). For example, 
in Montgomery County, Maryland, a Circuit 
Court judge enforced a custody and visita-
tion order providing for summer visitation 
with a dog despite the wife’s refusal to 
abide by the order because she claimed 
that the husband had negligently let the 
dog ride in the trunk of his car and eat a 
plastic garbage bag, necessitating emer-
gency surgery. (Katherine Shaver, “Whose 
Best Friend is She Anyway? Divorce Judge 
Asked to Enforce Visitation—for Pet Dog,” 
The Washington Post, December 4, 1999.)

In sum, pets are stampeding their way into 
domestic disputes and courts of law.  It is 
time to take note and consider the fate of 
family pets in divorce. Planning ahead and 
making informed choices about how to 
protect the interests of and right to pets 
may help to  prevent a good deal of heart-
ache as well as avert the "nancial strain  
entailed in litigation.   The good news is 
with a little luck and some foresight, a 
divorce needn’t deprive you of your best 
friend.

Strategies for Winning the Dog Fight

1. Keep receipts corroborating contributions to your pet’s health, care, and well-being.

2.  Make sure your name is on accounts related to the pet, such as veterinary accounts, city or county licenses, microchip registrations, 
and the like. 

3. Consider talking with an attorney about putting provisions about your pet in a premarital  agreement. 

4. Be careful about giving the animal as a gift to your spouse or children. It may change the property classi!cation analysis. 

5. Be mindful that children and pets share a bond and that this may have bearing on the dispute. 

6. If you are considering a marital separation, take your pet with you.  If you do not, it may be more di"cult to recover. 

Copyright© 2008 Pasternak  &  Fid is ,  P.C .
4



Alternatives to Foreclosure
Mitchell I. Alkon

With the decline in value of real 
estate, and the problems that 
subprime lenders are facing, 

some borrowers are having di#culty 
meeting their mortgage obligations.  This 
article will address foreclosure as well as 
some options to avoid foreclosure.

A foreclosure occurs when a lender en-
forces a deed of trust or mortgage provi-
sion that allows for a forced sale of a home 
or other real estate that was put up as 
collateral for a loan.  Typically, an individual 
borrows money to purchase real estate, 
signing a promissory note.  A note, being 
nothing more than a written promise to 
pay, is usually insu#cient protection for 
a lender so the lender asks that collateral, 
known as security, be pledged.  Often real 
estate is that security and the document 
that establishes this posting of security 
is usually a deed of trust (often called a 
mortgage).  For residential transactions, al-
most all institutional lenders use a uniform 
FNMA/Freddie Mac form of deed of trust, 
which provides that a breach of any provi-
sion will be a default and that if the de-
fault is not cured after notice, the trustee 
can accelerate the debt i.e., call the entire 
loan balance due, and force a sale of the 
property.  After acceleration the borrower 
will have the right to reinstate, i.e., pay all 
sums due, including advertising costs and 
attorney fees to prevent the forced sale.  If 
the borrower fails to reinstate, the trustee 
will sell the property to the highest bidder 
at a public sale.  The trustee will receive 
the sales proceeds and "le an accounting.  
The proceeds are applied "rst to the costs 
of the sale, including a trustee fee, usually 
5% of the gross sales price , then to the 
secured lenders in their order of priority, 
with the remaining proceeds, if any, paid 
to the borrower.  

In Maryland a foreclosure is commenced 
by "ling a civil action in the Circuit Court 
of the county or city where the property 
is located.  In the District of Columbia, 
foreclosures are non-judicial and do not 
require the "ling of a lawsuit.  In Mont-
gomery County, foreclosures are often 

“cried” by an auctioneer on the courthouse 
steps; in DC the foreclosures are generally 
held in the auctioneer’s o#ce.  The end re-
sult of the foreclosure is that the success-
ful bidder becomes the titled owner of the 
property.  In many cases, the foreclosing 
lender is the highest bidder.

After the foreclosure, the lender has the 
right to seek a de!ciency judgment if 
the sale did not yield enough to pay the 
debt in full. For example, assume that the 
lender is owed $200,000 and the prop-
erty is sold at foreclosure for $210,000. 
The costs and expense of the foreclosure 
are $20,000 so that the lender receives 
$190,000. The lender could, after the fore-
closure, bring suit against the borrower for 
the $10,000 di$erence still owed.

If a borrower is behind and can’t make the 
required payments, what can be done to 
avoid foreclosure?  Some borrowers elect 
to "le for bankruptcy but this o$ers only a 
temporary solution.  The foreclosure sale 
will be stayed, i.e., put on hold.  The lender 
will then "le a motion in the bankruptcy 
court to lift the stay which will usually be 
granted.  The borrower will incur some 
expenses for this temporary delay as he 
or she is required to pay attorney fees and 
costs to "le for bankruptcy.

Another possible solution is the tender 
of a deed in lieu of foreclosure.  As the 
name suggests, the borrower gives to 
the lender a deed to the property and 
the lender agrees to accept the property 
in lieu of proceeding with a foreclosure.  
Usually, a lender accepts a deed in lieu of 
foreclosure in full satisfaction of the debt 
and agrees to waive the right to sue for 
de"ciency judgment.  The borrower still 
loses the property but at least avoids a  
de"ciency judgment.

Deeds in lieu of foreclosure are not com-
mon.  One reason is that lenders do not 
really want to own and have to resell 
property; lenders are in the business of 
lending money and not managing and 
selling real estate (at least not preferen-
tially).  Additionally, when there are junior 

liens, a second trust or home equity loan, 
the lender may prefer a foreclosure sale as 
the junior liens will no longer be enforce-
able after a foreclosure of a senior lien.

A more common solution is a short sale.  
A short sale occurs when property is sold 
to a third party without the lender being 
paid in full.  For example, suppose a home-
owner bought a property a few years ago 
for $300,000 and secured purchase money 
"nancing in the amount of $285,000.  The 
homeowner "nds he can no longer keep 
current in his payments so he tries to sell 
the property.  Unfortunately, due to a 
decline in value, the highest contract the 
homeowner can secure is for $280,000; 
"guring in the real estate commission and 
transfer taxes, assume the net proceeds 
from the sale will be about $260,000, which 
is not enough to pay the lender in full.  The 
homeowner can approach the lender and 
suggest it accept the $260,000 as payment 
in full for its $285,000 loan.  The home-
owner explains to the lender that if the 
lender does not accept the proposed short 
sale then the homeowner will not make 
any further payments, leaving the lender 
to foreclose.  If the property cannot bring 
more than $280,000 on the open market,  
it will certainly bring less at a foreclosure 
sale.  If the lender buys in at the foreclosure, 
it will have one more property to manage 
and sell.

In the past, a borrower who succeeded in 
securing a short sale and was relieved of 
debt was hit with a nasty surprise – the 
amount of debt forgiven was taxable in-
come.  Thus, the borrower, who received 
no sales proceeds, then had to pay taxes 
on income he or she did not receive.  
Some relief from this onerous situation has 
been provided by the Mortgage Forgive-
ness Debt Relief Act of 2007.  This law 
excludes the debt forgiven on a quali"ed 
prime residence from the de"nition of 
gross income subject to income tax.  The 
law applies only to principal residences 
and to debt discharged after January 1, 
2007.  It does not apply to vacation homes 
or rental properties.

—continued on page 7
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Maryland Court Expands Surviving 
Spouse’s Elective Share Rights 
In a recent decision the Court of Special 

Appeals of Maryland expanded the 
rights of a surviving spouse to elect the 

statutory share of the estate of a Maryland 
decedent. The Maryland elective share 
statute provides that a surviving spouse is 
entitled to elect to take a share (either one-
third or one-half ) of the deceased spouse’s 
probate estate, irrespective of any provisions 
for the surviving spouse (or lack thereof ) 
in the deceased spouse’s will.  The probate 
estate consists of the assets titled in the 
deceased spouse’s sole name and does not 
include jointly titled assets, assets that pass 
through a trust or assets that pass by bene"-
ciary designation. 

In its decision in Schoukroun v. Karsenty, ren-
dered on December 11, 2007, the court held 
that the surviving spouse’s elective share 

rights extend beyond the probate estate to 
all assets over which the decedent retained 
“dominion and control” until his death.  In 
Schoukroun, the surviving spouse’s elective 
share claim applied to the decedent’s revo-
cable living trust and to a transfer on death 
(TOD) account.  

Although this case is a logical extension of 
a 1990 decision of the Maryland Court of 
Appeals (Maryland’s highest court) in Knell 
v. Price, it is an important pronouncement 
about the reach of Maryland’s elective 
share statute.  The Schoukroun case only 
addressed the decedent’s retention of do-
minion and control over his revocable living 
trust and TOD account, but the language 
of the case strongly suggests that all assets 
over which a decedent retained control dur-
ing lifetime, including life insurance and IRA 

accounts, are likewise subject to the surviv-
ing spouse’s elective share claim.

In many cases, spouses provide generously 
for one another in their estate plans.  In 
those cases, the impact of the broad inter-
pretation of Maryland’s elective share statute 
will not be signi"cant.  However, in those 
situations where a spouse wishes to primar-
ily provide for others, such as children from 
a prior marriage, the impact of the statute as 
interpreted by the Court of Special Appeals 
could wreak havoc with the spouse’s estate 
plan.  

For those couples who want to write their 
own rules of inheritance, rather than be 
subject to the state’s rules, we encourage 
consideration of a premarital or postmarital 
agreement to address the rights of each 
party upon the death of his or her spouse.

CLIENT ALERT:

Crossing State Lines May Reduce Tax Bills 
—continued from  page 3

of your intended domicile so that he or 
she can take appropriate action;

 
domicile on all your federal and state 
tax returns;

-
quired for a resident of your intended 
domicile;

 
exemption in your intended domicile;

your intended domicile;

 
intended domicile;

 
domicile and exercise that voting right  
whenever possible;

county where you last voted and report 
that you have become a resident of 
your intended domicile and that your  
registration in that county be canceled;

the governmental authorities of your 
intended domicile regarding your  
intentions to establish a permanent 
residence;

 
located outside your intended domicile, 
or transferring title to such real property 
into an entity;

-
gious, political, and social organizations 
in your intended domicile;

other jurisdictions of your new address, 
and change your form of membership 
in those organizations to a non-resident 
membership;

recite your intended domicile and to 
designate executors who can qualify  
to serve in the jurisdiction of your  
domicile;

on a legal document (such as your Will, 

formal agreements specifying where  
notice may be sent to you, securities, 
etc.), you should inform the holder of 
that document that you have moved 
permanently to a new jurisdiction;

your address in your intended domicile;

principal bank accounts and your safety 
deposit box in your intended domicile, 
and close out those in other jurisdic-
tions; and

 
domicile than in any other one place.

This list is not exhaustive; none of these  
factors alone determines domicile.  To 
avoid a court battle over the domicile 
question after your death, take steps now 
to ensure that as many factors as possible 
re!ect accurately your true intent.
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Recent Legislation Affecting the  
Purchase, Sale and Refinancing of  
Real Property
While interest rates have stayed low and 
stable, the costs of "nancing and selling 
real estate have increased:

 Virginia. The new Regional Congestion 
Relief Fee collects forty cents per $100 
of sale price from sellers of real estate 
at the time of the recording of a deed.  
Adding this to the existing ten cents per 
$100 grantor tax results in a tax to sellers 
of "fty cents per $100.  This increase is 
e$ective January 1, 2008 in the counties 
and cities encompassing the Northern 
Virginia Transportation Authority:  Ar-
lington, Fairfax, Loudoun, Prince William, 
Alexandria, Falls Church, Manassas and 
Manassas Park.

 Montgomery County, Maryland.  
Montgomery County assesses a recorda-
tion tax on non-exempt deed and mort-
gage consideration in the amount of 
$3.45 per $500.  E$ective March 1, 2008, 
if the consideration exceeds $500,000 
the recordation tax will be increased by 
an additional $1.55 per $500 on the  
excess.

 Maryland.  The General Assembly’s Tax 
Reform Act of 2007 has imposed a recor-
dation and transfer tax on the transfer of 
a controlling interest in a real property 
entity.  The tax will be e$ective July 1, 
2008 and apply to transfers of control-
ling interests completed after June 30, 
2008.  In the past, an entity owning real 
estate could avoid transfer and recorda-
tion taxes by transferring ownership in 
the entity rather than transferring the 
real estate itself.  The legislature hopes 
that this controlling interest tax will  
deter such e$orts.  The District of Colum-
bia has had a controlling interest tax in 
e$ect for quite some time.

 Maryland.  If Maryland real property is 
sold by a nonresident, then the closing 
title company must withhold from the 
seller’s proceeds and pay to the Clerk of 
the Court an amount to be applied to-
wards the seller’s income tax obligations. 
E$ective January 1, 2008, the tax rates 
applying to withholding will be 6.75% 
for a nonresident individual (up from 
6.0%) and 8.25 % for a nonresident entity 
(up from 7.0%). 

 Federal.  The Mortgage Forgiveness 
Debt Relief Act of 2007 was signed into 
law by President Bush on December 20, 
2007.  An omnibus piece of legislation, it 
includes the following:

 Excludes from gross income indebt-
edness incurred to acquire a principal 
residence and forgiven by a lender 
up to $2 million.  The basis of the 
principal residence will be reduced 
by the forgiveness of debt that is  
excluded.

 Extends through 2010 tax deductibili-
ty for mortgage insurance premiums.

  Allows a surviving spouse to exclude 
from gross income up to $500,000 of 
the gain from the sale of a residence 
that was jointly owned with a  
deceased spouse (i) if the sale occurs 
within two years of the death of that 
spouse, and (ii) ownership and use 
tests are satis"ed.

CLIENT ALERT:

Alternatives to Foreclosure 
—continued from page 5

Most lenders have a loss mitigation de-
partment to deal with borrowers who are 
in di#culty.  Most loss mitigation depart-
ments are having trouble keeping up 
with the current tidal wave of short sale 
requests.  Some lenders take the position 
that they will not negotiate with borrow-
ers who are in default.  Other lenders take 
the position that they will only negotiate 

with borrowers who are in default.  To deal 
e$ectively with a lender’s loss mitigation 
department, the borrower will need equal 
parts of patience and persistence.  On one 
matter, however, all of the loss mitigation 
departments are in accord:  the borrower 
cannot receive any sales proceeds from the 
short sale.

A home foreclosure is a tragedy for the 
homeowner.  Before allowing a foreclosure 
to go forward, the owner should consider 
whether one of the strategies discussed in 
this article is viable.  If so, the owner may 
be able to soften the "nancial blow just a 
bit.



In an article entitled “Big Guns” in the December, 2007 issue of Washingtonian, 
P & F Managing Partner, Nancy Fax is featured as one the DC metropolitan 
region’s 30 “very best” attorneys.  Nancy is the only estates and trust lawyer 
among the top 30.  Her pro!le notes her “uncanny ability to untangle 
confusing technical matters,” her “personalized approach” and the fact that 
“her colleagues say Nancy Fax has written the book on estate and probate 
law.”  This is now literally true with the publication of Maryland Estate Planning 
and Probate Law Annotated (Thomson-West, 2007), a one-volume compilation 
of all Maryland statutes that relate to estate planning and estate and trust 
administration.  Nancy provided the commentary that includes discussion of 
the leading cases along with practice pointers.   
P & F Managing Partner, Nancy Fax has been named as one of the top 50 
lawyers in the state by Maryland Super Lawyers 2008.  The publication also lists 
Marcia Fidis and Nancy Fax among the top 25 women lawyers in Maryland.  
Super Lawyers 2008 includes Al Pasternak, Marcia Fidis and Nancy Fax in 
the Estate Planning specialty and Faith Dornbrand, Linda Ravdin and Jan 
White in the Family Law specialty.   
Divorce & Family Law attorneys, Faith Dornbrand and Linda Ravdin are 
named in Washingtonian’s December, 2007 list of the area’s top lawyers in the 
specialty of Family Law.  This survey of legal practitioners highlights the top 
1% of more than 80,000 local attorneys.   
Congratulations go to Real Estate & Litigation associate, Jeremy Rachlin, 
who was admitted to the DC Bar in December, 2007, and Divorce & Family 
Law associate, Morriah Horani who was admitted to the Virginia Bar in 
November, 2007. 
Real Estate & Litigation partner, Mitchell Alkon presented a seminar to 
Discovery Communication employees on domestic partnership law and real 

estate matters in the District of Columbia and Maryland. 
Nancy Fax has been elected as a Regent to the American College of Trust 
and Estate Counsel (ACTEC), a national organization of approximately 2,600 
lawyers (fellows)  elected to membership by demonstrating the highest level 
of integrity, commitment to the profession, competence and experience as 
trust and estate counselors.   
P & F partner, Roger Hayden chaired a panel for the Montgomery County 
Inns of Court on will contests in February.  American Inns of Court help 
lawyers to become more e"ective advocates and counselors by adopting the 
traditional English model of legal apprenticeship and modifying it to !t the 
particular needs of the American legal system.
In February, Nancy Fax presented a program entitled “Selected Tax Issues 
in Planning for Domestic Partners” at the DC Bar Taxation Section/Estate 
Planning Committee.  
Linda Ravdin completed a 40-hour mediation training with Ellen Kandell of 
Alternative Resolutions, and Joyce A. Mitchell of Joyce A. Mitchell & Associates. 
P & F partner, Mitchell Alkon, has been appointed by Montgomery County, 
Maryland Executive Isiah Leggett to serve on the County’s Commission on 
Common Ownership Communities. 
Divorce & Family Law partner, Linda Ravdin, authored an article in Aspen 
Publishers’ newly released 2008 Family Law Update (Wolters Kluwer Law & 
Business). This is an annual compilation of articles providing in-depth analysis 
of the most important issues impacting family law and practice today. Linda’s 
article, “Making Premarital Agreements Litigation-Proof” o"ers an overview of 
strategies that can help an attorney draft a premarital agreement that will be 
fair, enforceable, and can greatly reduce the risk of litigation for the client.
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