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In a recent decision, Home Paramount Pest 
Control Companies, Inc. v. Shaffer, 282 Va. 
412 (2011), the Supreme Court of Virginia 

invalidated a commonly used contract 
provision prohibiting a departing employee 
from competing with his or her former 
employer – often referred to as a covenant-not-
to-compete or non-competition agreement. 
employers, especially those operating in 
Virginia, should consider having the non-
competition agreements they use reviewed by 
counsel to make sure they are compliant with 
current law.

When properly drafted, a covenant-not-to-
compete is a valuable tool for employers 
to protect their business interests from 
unfair competition as well as improper use 
of proprietary and confidential information 
by former employees. In essence, such a 
covenant requires that a departing employee 
may not provide services for another business 
which is competitive with the business 
of the former employer. Courts, however, 
generally disfavor provisions restricting a 
former employee’s right to work unless the 
restrictions are carefully limited in: (i) function, 
that is, the type of service or activity which is 
barred; (ii) duration, that is, the period of time 
they are in effect; and (iii) the geographic area 
to which the restrictions apply, that is, the 
market area in which the employee provided 
services for the employer. 

While a covenant-not-to-compete is still valid 
in Virginia when properly prepared, in Home 
Paramount, the state’s highest court upset 
the conventional understanding among 
employment lawyers as to what types of 
service or activity can be barred. In that case, 
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Are you an employer that utilizes the services 
of individual workers as independent 
contractors to accomplish important 

aspects of your business? If so, you should conduct 
an audit to determine if these individuals are 
properly classified. Federal and state agencies, 
including the Department of Labor (DOL) and the 
Internal Revenue Service (IRS), have announced 
their plans to increase investigations and audits 
of employers for misclassification of workers as 
independent contractors and to cooperate with 
one another in detecting violations. Maryland 
and many other states have entered into 
Memorandums of Understanding with the DOL’s 
Wage and Hour Division for these purposes. These 
governmental agencies will share information 
and coordinate law enforcement regarding the 
employment practices of employers they regulate. 
They believe that most workers employed as 
independent contractors are incorrectly classified 
and are actually employees. These actions are 
concurrent with a wave of lawsuits by workers 
contending their employers improperly classified 
them as independent contractors . 

There are many benefits to employers that 
meet their labor needs through independent 
contractors. An employer need not withhold 
income taxes, withhold and pay Social Security 
and Medicare taxes, or pay unemployment 
taxes for an independent contractor. 
Likewise, employers do not have to comply 
with minimum wage laws, afford benefits 
or pay overtime wages for an independent 
contractor. The risks of violating employment 
and discrimination laws in terminating the 
services of an independent contractor are 
greatly reduced. An employer can be held 
legally responsible for the negligent conduct 
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Are Trust Assets Vulnerable to 
Claims of Creditors (Including a 
Divorcing Spouse)?
by Oren Goldberg

A question commonly raised by clients 
during the estate planning process is: 
“What can we do to ensure that the assets 

we give to our children will not be available to the 
child’s spouse at divorce?” (One answer is for the 
adult child to have a premarital agreement. See 
“Premarital Agreements and the Young Couple” 
in the October 2006 issue of the Pasternak & 
Fidis Reporter.) This question actually comprises 
two separate issues. The first is whether a judge 
can give assets received by one spouse by gift 
or inheritance to the other spouse as part of the 
equitable division of marital assets. The second is 
the effect of these assets on an alimony claim of 
either party. (There is a third question, the effect 
of the trust on a child support obligation, which is 
beyond the scope of this article.)
In general, in the three local jurisdictions, Maryland, 
Virginia and the District of Columbia, property 
acquired prior to the marriage from any source, 
and property acquired by gift or inheritance 
during the marriage, is treated as each spouse’s 
separate property and is not subject to equitable 
division at divorce. Thus, in general, a parent’s 
gifts to a child in trust will remain the exclusive 
property of the child.
Alimony stands on a different footing. A recent 
case from New Jersey reminds us that the law 
in this area is evolving. A family court judge who 
perceives an inequity may attempt to correct 
the inequity and achieve a fair result, even if that 
requires stretching common interpretations of 
the law of trusts. In the New Jersey case discussed 
below, this included an order by the trial court 
judge that imputed income and assets of a third 
party trust to a spouse, and directed the trustee of 
a discretionary trust to distribute monthly income 
to the beneficiary-wife. 
The determination of a spouse’s obligation to pay 
or right to receive alimony is based on a number 
of factors, including: (i) each spouse’s ability to be 
wholly or partly self-supporting; (ii) the standard of 
living during the marriage; (iii) the financial needs 
and resources of each party; (iv) contributions 
to the marital relationship, monetary and non-
monetary; and (v) the ability of the party from 
whom alimony is sought to meet his or her own 
needs. A judge may take into account income 
a spouse receives from a trust as well as other 
resources and income that are independently 
available for support. The court will look at historic 
means of support for the family. This can include 
direct sources of income (earnings, dividends, 
capital gains), but also indirect sources (e.g., regular 
and ongoing gifts and distributions from a trust). A 

spousal support determination can also take into 
account things like the use of a company car, the 
right to live in a home rent-free, and payment of 
family expenses by a third party.
 In the New Jersey case of Tannen v. Tannen, Mark 
Tannen filed for divorce from Wendy Tannen, 
his wife of 18 years. Mark and Wendy had two 
children, ages 17 and 14. The issues at trial included 
Wendy’s alimony claim.
During the marriage, Wendy’s parents established 
an irrevocable “discretionary support” trust for 
her sole benefit, with Wendy and parents as 
co-trustees. The trustees, in their sole discretion, 
were permitted (but not required) to distribute 
any or all of the trust income and principal for 
Wendy’s health, support, maintenance, education 
and general welfare, after taking into account 
other resources available to Wendy. Wendy did 
not have the power to compel distributions 
from the trust. The trust also included a so-called 
“spendthrift” provision preventing Wendy from 
encumbering future trust distributions. 
At the time of trial, Wendy’s trust included 
marketable securities in excess of $1 million, a 
commercial income-producing property, and the 
couple’s unmortgaged residence. The trust paid 
the annual real estate taxes on the residence 
and half the annual cost of a housekeeper. The 
trust also paid for substantial improvements to 
the home. In the four years before trial, the trust 
generated at least $124,000 per year in investment 
and rental income.
At trial, Mark argued that the income of the 
trust was “available” to Wendy for purposes of 
determining his alimony obligations. The trial 
court judge agreed, noting that alimony orders 
are based upon actual income, potential to 
generate income, and imputation of income. 
The trial court judge found that Wendy had a 
fiduciary duty to seek income from the trust and, 
if she did not do so, income could be imputed 
to her. The trial court judge also determined that 
the terms “support” and “maintenance” in Wendy’s 
trust required the trustees to distribute “such sums 
as are necessary to maintain” Wendy’s lifestyle. 
Therefore, the trial judge ordered the trustee to 
distribute to Wendy $4,000 per month, and to 
continue making payments on the marital home 
and for the housekeeper’s expenses. Mark was 
ordered to pay alimony of $4,500 per month.
The trial court order was reversed on appeal. 
The appeals court held the trust assets were not 
available to Wendy and the trustee could not be 
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W  ith each new year comes 
another opportunity to 
evaluate one’s life and make 
changes for the better.   That 

can be particularly true in the domestic 
context, where a marital mess may be 
lurking.  This article explains how postponing 
or prolonging a divorce or living in an 
ambiguous marital status may have a long-
reaching, even catastrophic, impact.  There’s 
no time like the present to start cleaning up 
a marital mess. 

The Perils of a Prolonged  
Separation and Divorce 

Maryland law recently changed to shorten 
the separation time to get a divorce from 
two years to one. This intimates that time is 
of the essence, and it definately is when it 
comes to divorce. Separating without actually 
divorcing is perilous.  Unless the spouses have 
a marital settlement agreement, separation 
without divorce does not fix their rights.  This 
can be problematic. In Maryland and the 
District of Columbia, property acquired after 
a marital separation will still be classified as 
marital property.  For example, a separated 
spouse may earn wages, contribute to 
retirement, buy a new house, or win the 
lottery.  The other spouse would have a 
claim to a share of these assets, even though 
the parties may have been separated for 
many years and are no longer an economic 
partnership. Further, if a spouse dies, the 
surviving spouse would be entitled to a share 
of the estate notwithstanding the separation 
and regardless of what a will may provide.

estranged spouses should also consider the 
risk that the other spouse may become 
disabled during an extended separation.  
For example, Maryland’s alimony statute 
provides for alimony for an indefinite term 
if one spouse is disabled.  Without a marital 
settlement agreement or a divorce, even 
after years of separation, a working spouse 
may be liable for the support of a disabled 
spouse through an alimony award that can 
last a lifetime. 

Conversely, a spouse who has been 
voluntarily supporting the other during an 
extended separation may find that he or she 
gets no credit for the time spent supporting 
the other spouse.  The payor-spouse’s 
support duty will be measured from the 
time of divorce forward, notwithstanding 
any contributions that were made during 
the separation period.  Moreover, support 
money paid to an estranged spouse will not 
be treated as alimony for tax purposes unless 

New Year, New Opportunity to Clean Up a Marital Mess 
By Morriah H. Horani

—continued on page 5

paid in accordance with an agreement or 
court order.  Thus, an informal support 
arrangement, especially when it lasts over a 
lengthy period, could create unwelcome tax 
consequences for the payor.  Further, when a 
spouse moves out of the marital home, and 
there is no agreement or court order giving 
the other spouse exclusive rights to live in 
the home, if enough time passes the spouse 
who left may lose the $250,000 home sale 
exclusion to shelter gain on a later sale to a 
third party.

Post-separation adultery is still adultery. A 
court can consider marital fault in deciding 
on a fair division of marital property and 
in determining alimony.  An extended 
separation can hinder both parties’ ability 
to move on with their lives, or can create 
the risk that marital fault will adversely affect 
the division of property or an alimony claim 
when a spouse does decide to move on.  

A messy or prolonged divorce can be just as 
perilous as a prolonged separation.  Adverse 
tax consequences are just one type of risk.  
Parties who wait too long after entering into 
a settlement to get divorced, or who wait 
too long after a divorce to transfer property 
under a settlement agreement, may not be 
able to make the transfer tax-free.   

Delay in the submission of a court order to 
divide a retirement account creates another 
type of risk.  A former spouse could remarry, 
leave employment, or die, any of which 
could threaten the other spouse’s ability 
to receive benefits to which he or she is 
entitled.  Further, when a spouse is to receive 
a fixed sum from a retirement account, delay 
could erode the value to the recipient, if the 
stock market goes up, or erode the amount 
remaining for the account owner, if the stock 
market goes down.  

Another way of creating a mess occurs when 
a retirement benefit owner fails to change 
a beneficiary designation from the former 
spouse to his or her children, new spouse, or 
other preferred recipient.  A 2009 Supreme 
Court case, Kennedy v. Dupont Savings and 
Investment Plan, mandates that the plan 
administrator pay benefits to the named 
beneficiary, even if he or she expressly 
waived rights in an agreement or his/her 
rights were divested by court order.  Whether 
the named beneficiary can be forced to 
turn over the benefits to the estate of the 
deceased former spouse is as yet unresolved.   
Owners of retirement plans should change 
their beneficiary designations immediately 
upon entry of a judgment of divorce; in 

some cases, the owner may be able to 
change the beneficiary before divorce and, if 
possible, should do so.

 The Problem of Status

Sometimes a marital mess can be created 
unwittingly by confusing or complicating 
marital status. For example, in Maryland, the 
District of Columbia and Virginia, parties may 
obtain a decree of legal separation, also called 
a limited divorce.  A limited divorce does 
not sever the bonds of matrimony or permit 
remarriage.  Property is also still subject to 
division by a court even though a limited 
divorce has been granted.  A couple who gets 
a limited divorce, but fails to have the decree 
enlarged to  an absolute divorce, remain 
married for purposes of surviving spouse 
rights.  If one dies, the survivor is entitled to a 
portion of the deceased spouse’s estate even 
if he or she has a will that makes no provision 
for the estranged spouse. 

A different status problem occurs in the 
same-sex marriage context.  Same-sex 
marriage is legal in the District of Columbia, 
and may become legal in Maryland, but in 
many states is not recognized.  And, changes 
in law may increase or reduce the number 
of recognition states.  Parties to a same-sex 
marriage who move to a non-recognition 
state may find themselves without a way to 
get divorced if the relationship fails.  A court 
generally will not grant a divorce unless the 
couple is actually married; therefore, a same-
sex couple who live in Virginia, for example, 
will not be able to get a divorce because, 
under Virginia law, they are not married.  

In January 2012 Business, Real 
Estate and Litigation associate 
Jeremy Rachlin presented a 
continuing legal education course 
to the Tax and Estate Section of 
the Greater Washington Society of 
Certified Professional Accountants 
(GWSCPA). Jeremy’s presentation, 
entitled “A Litigation Primer for 
the Wary Accountant,” was geared 
towards accountants who may be 
called as fact or expert witnesses 
in will and trust litigation.  
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Covenants-not-to-Compete in Virginia
—continued from cover page

Misclassif ication of Workers
—continued from cover page

as a condition of his employment with Home Paramount, the defendant 
signed an employment agreement that stated:

The employee will not engage directly or indirectly or concern 
himself/herself in any manner whatsoever in the carrying on 
or conducting the business of exterminating, pest control, 
termite control and/or fumigation services as an owner, agent, 
servant, representative, or employee, and/or as a member of a 
partnership and/or as an officer, director or stockholder of any 
corporation, or in any manner whatsoever, in any city, cities, 
county or counties in the state(s) in which the employee works 
and/or in which the employee was assigned during the two 
(2) years next preceding the termination of the employment 
Agreement and for a period of two (2) years from and after the 
date upon which he/she shall cease for any reason whatsoever 
to be an employee of [Home Paramount].

The defendant later quit his job and went to work for a competitor. 
Home Paramount sued the former employee claiming he 
violated the non-compete provision. In prior rulings reaching 
back more than 20 years, the Virginia Supreme Court had ruled 
similar provisions to be enforceable. Home Paramount had every 
reasonable expectation of prevailing. 

In a surprising turn, however, the Virginia Supreme Court found the 
provision to be invalid and unenforceable. The court focused on 
the language restricting the employee from working for another 
employer which indirectly competed with Home Paramount’s 
business. The court noted that a non-compete provision should 
only apply to those services which an employee provided for an 
employer prior to going to work for a new employer. In other 
words, a covenant-not-to-compete is overly broad and invalid if it 
prevents an employee from quitting and taking a job with a new 
employer in which the employee will provide services different 
than those the employee provided for his former employer, 
even if the new employer competes with the business of the 
original employer. The court ruled that the restriction barring the 
defendant from indirectly competing with Home Paramount was 
too broad because it prevented the employee from taking a job 
with a new employer competing in the pest control industry even 
if the employee’s new job duties were not the same as his job 
duties when employed by Home Paramount. 

Significantly, in Home Paramount, the defendant’s duties for the new 
employer were, in fact, essentially the same as his duties at Home 
Paramount. However, the court ruled that fact did not matter. In 
Virginia, if any provision of a covenant-not-to-compete fails to meet 
the limitations required under the law, the courts will strike the 
agreement in its entirety.  

While the laws of Maryland, Virginia and the District of Columbia have 
many similarities regarding covenants-not-to-compete, there are 
important differences as well. The courts of these jurisdictions as well as 
other states regularly render opinions defining the requirements and 
scope for a properly drafted non-competition agreement. The Home 
Paramount decision focused on the functionality component of the 
agreement used in that case. Cases also regularly deal with the duration 
and geographic area limitations. Court analysis has been dramatically 
affected by the cyber age in which we operate that allows for instant 
communication and borderless business activity.  

Businesses that utilize non-competition agreements will do well to 
have them reviewed regularly by counsel to be sure that they are up to 
date and effective. In light of the Home Paramount decision, employers 
operating in Virginia should not delay. 

Adam Swaim, an associate in the Estate Planning and 
Administration Group, will join Managing Partner Nancy 
Fax as co-author of future editions of Maryland Estate 
Planning and Probate Laws Annotated (Thomson-West).  
This title is considered an indispensable reference for 
practitioners engaged in estate planning and probate 
matters, providing a comprehensive presentation of 
Maryland estate planning and probate laws. It includes 
commentary and extensive cross-references to related 
provisions and rules, which provide an authoritative 
guide to application of the Code. 

of an employee who injures another person; the courts may not 
impute the same kind of negligence of an independent contractor 
to the employer. 

Misclassification of a worker who is properly categorized as an 
employee, on the other hand, can expose an employer to a 
government investigation, assessments and penalties. employers 
are also vulnerable to worker lawsuits for back wages, double and 
treble damages, lost benefits, violations of numerous employee 
discrimination and protection laws at the federal and state level, and 
attorney fee expenses incurred by the worker for asserting a claim. 

When is a worker properly classified as an independent contractor 
rather than as an employee? Court cases have focused on the amount 
of control the employer has over the services provided by the 
worker.  Maryland courts, for example, have defined an independent 
contractor as one who contracts to perform work for another but 
who determines the means of performance, free from control of the 
employer in all details except as to the result. By contrast, a worker 
is an employee and not an independent contractor if the employer 
has the right to control the services provided by the worker. Thus, a 
court held that a person who delivered coal for a supplier and used 
his own truck, loaded the coal himself, delivered the coal on his own 
schedule, and was paid by the load, was an independent contractor. 
In another case, a court held that a salesman, who solicited orders 
on a commission basis, used his own automobile and received no 
directions from the company regarding his work, his hours, or his 
route, was an independent contractor.

DOL and IRS have each established their own criteria for determining 
whether a worker is an employee or independent contractor. While 
employer control remains a significant component, these agencies 
consider other factors as well. Under the IRS test, factors that evidence 
control or independence fall into three categories:

•  Behavioral: Does the company control or have the right to 
control what the worker does and how the worker does it?

•  Financial: Are the business aspects of the worker’s job 
controlled by the employer? These include things like how the 
worker is paid, whether expenses are reimbursed, who provides 
tools and supplies.

•  Type of Relationship: Are there written contracts or employee 
type benefits, such as a pension plan, insurance, or vacation 
pay? Will the relationship continue and is the work performed a 
key aspect of the business?

—continued on page 5
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However, they are still married under the law of the District of Columbia 
and the other recognition states.  This means neither can remarry 
without becoming a bigamist under the law of the recognition states.  
If one member of the couple dies as a resident of Virginia, the surviving 
spouse would have no rights to an automatic share of the deceased 
spouse’s estate, but would be entitled to those rights under the law of 
the District of Columbia.  To make things more confusing, in some states 
the marriage may be recognized as a registered domestic partnership or 
civil union, but not as a marriage, and the rights created by law for such 
persons may be comparable, or not, to those of marriage.  

Cohabitation can also create complications.  This problem cuts both 
ways—causing some to be viewed as more entangled than they want 
to be, and others to be less entangled than they intend to be.  

To form a common law marriage in the District of Columbia, the 
couple must cohabit as husband and wife, expressly agree to consider 
themselves married, and hold themselves out to the world as such.  
Some couples create ambiguity by being inconsistent in what they 
say about their marital status.  For example, introducing a live-in as 
one’s spouse, but checking off the “unmarried” box on an employer’s 
retirement benefits form, creates inconsistency that can lead to messy 
litigation.

There is no such thing as a common law divorce; the couple cannot 
simply split up and agree to go their separate ways.  When a couple 
enters into a common law marriage that is never dissolved through a 

court proceeding, an estranged party may later come calling for a 
marital property award or surviving spouse rights after death.  And, 
if the undivorced spouse had remarried in the meantime, he or she 
would be a bigamist (a felony) when alive, and, at death, will have 
two surviving claimants to his/her estate.

On the other hand, a couple that lives together, but does not claim to 
be in a common law marriage, or lives in Maryland or Virginia, where 
they cannot form such a marriage, may encounter another set of 
problems.  Without a valid marriage, or an express written contract 
that creates rights for a surviving cohabitant, he or she will have no 
legal rights at death, even if the parties have cohabited at length as a 
couple, and even if the surviving partner made financial contributions 
to the deceased partner’s acquisition of assets.  Similarly, if the 
parties end their relationship, their property and support rights will 
be limited no matter how long they lived together or how much 
one may have contributed to the other’s property.   There are legal 
theories that a surviving or former cohabitant can pursue to make a 
claim, but they are difficult to prove.    

Conclusion 

These are only a small sample of the ways a domestic arrangement 
can turn into a big, costly marital mess.  Most problems can be 
prevented or mitigated with the appropriate legal documents if 
couples take the necessary steps to create and, if needed, to dissolve 
their domestic arrangements as promptly as circumstances permit.

New Year, New Opportunity
—continued from page 3

DOL has substituted the “right of control” test for an “economic 
realities test” which considers the following factors:

• the degree of control exercised by the employer over the worker; 
• the worker’s opportunity for profit or loss and his/her 

investment in the business;
• the worker’s employment of other workers or investment in 

equipment or material;
• the degree of skill and independent initiative required to 

perform the work; 
• the permanence or duration of the working relationship; and 
• the extent to which the work is an integral part of the 

employer’s business.
Both the IRS and DOL make it clear that the list of criteria is not 
exhaustive. Further, no individual factor is dispositive as to whether a 
worker is properly classified as an employee or independent contractor. 
The determination is based upon the totality of circumstances. 

A recent case in the federal court for the District of Columbia 
illustrates the misclassification of workers as independent 
contractors. In Thompson v. Linda and A., Inc., t/a The House, 779 F. 
Supp. 2d 139 (2011 U.S.D.C.-D.C.), exotic dancers successfully sued a 
nightclub owner for failing to properly classify them as employees 
and to pay minimum wage. Using the DOL economic realities 
test, the court determined that: (i) the services provided by these 
workers were sufficiently under the control of the employer;(ii) the 
fact that the dancers earned tips during a performance was similar 
to a waitress who receives tips and is, nonetheless, classified as an 

Misclassif ication of Workers
—continued from page 4

Roger A. Hayden, II is a partner in the firm’s Business, Real 
Estate, and Litigation Group where his practice includes 
representing employers and executives in developing and 
planning employment practices and procedures, executive 
employment and severance agreements, and resolving 
employer-employee disputes. 

employee, (iii) no particular skill or independent initiative was 
required; (iv) the permanence and duration of employment of 
the dancers was mixed as the work record for the dancers ranged 
from six months to five years; and (v) the services of the dancers 
was central and integral to the employer’s business. The court held 
that, under the totality of the circumstances, the dancers should 
have been classified as employees.  

Governmental agencies have substantially stepped up their 
vigilance in the protection of employee rights and in assuring 
proper financial and tax treatment within the labor force. Workers 
have shown heightened awareness of their rights as seen in the 
ever increasing number of employee lawsuits. Merely labeling a 
worker as an independent contractor when, in reality, he or she is 
an employee will not insulate the employer from a claim. It is no 
longer a question of whether an employer will be the object of 
an inquiry by an enforcement agency or a claim by a disgruntled 
worker, but rather when. All employers need to take notice of this 
trend and be prepared. 
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Divorce in the District of Columbia 
—Closing a Loophole for Same-Sex Couples
By Linda J. Ravdin

A persistent problem for same-sex couples is the inability 
to get a divorce when the marriage breaks down if 
neither party is a resident of a state that recognizes 

their marriage.  To file for divorce, generally one party must be a 
resident of the state where a suit for divorce is filed.  For example, 
to file for divorce in the District of Columbia, one party must be 
a resident for 6 months.  Suppose a couple marries in the District 
of Columbia, goes to live in Virginia and then decides to separate.  
They may be able to negotiate an amicable settlement of custody 
issues and their shared property.  But, a Virginia court cannot 
grant a divorce; Virginia courts will not divorce a couple unless the 
couple is married and Virginia law treats the same-sex marriage as 
void.  Still, neither can marry again because they remain married 
as far as the law of D.C. is concerned, as well as the law of other 
states where their marriage is recognized as valid.

A bill introduced in the D.C. City Council seeks to remedy this 
problem.  It would amend the D.C. Code to allow a same-sex 
couple who marries in the District of Columbia to get a divorce in 
D.C. Superior Court even if neither lives in D.C.  To be eligible to 
file, neither party must live in a state that permits them to divorce.  
So, for example, if they live in Connecticut, which will recognize 
their marriage, they can divorce in Connecticut; therefore, they 
cannot divorce in the District unless one of them moves to D.C.

The bill would not allow a D.C. judge to determine a contested 
claim for spousal support or resolve a dispute about equitable 
distribution of marital property of a nonresident same-sex couple.  
It will only afford a forum to a nonresident same-sex couple who 
has no contested property or spousal support issues.  Also, the bill 
only offers a solution to same-sex couples who got married in D.C.  
Thus, a couple who get married in Iowa and go to live in Virginia 
will not be able to get a divorce in D.C. unless one of them is able 
to move into D.C. and live there for six months.

This bill is one more incremental step toward full marriage 
equality and toward providing same-sex couples full access to 
the courts and full legal protection for their family relationships.

Adoption and Parentage in the District of Columbia 
—Closing a Loophole for Same-Sex Couples
By Linda J. Ravdin

A bill has been introduced in the District of Columbia City 
Council that would expand the authority of D.C. Superior 
Court to grant adoptions to same-sex couples. Under 

current law, a same-sex couple may adopt a child together if 
the petitioner lives in the District of Columbia or the child is 
in the legal care of the District of Columbia or a D.C. licensed 
adoption agency. A male couple who arrange for a private 
adoption of a child born in D.C. cannot adopt if they both live 
in Virginia because Virginia courts will not grant adoption to 
same-sex couples. The bill would allow this couple to adopt in 
D.C. Superior Court based on the child’s birth in D.C. The D.C. 
adoption decree will be entitled to full faith and credit (i.e., 
recognition as valid) in every state of the United States. Similarly, 
under this bill the female partner of a woman who gives birth in 
D.C. will be able to file a petition for adoption in D.C. regardless 
of where the couple lives. 

The traditional rule about parentage states that there is a 
rebuttable presumption that a child born in wedlock is the 
child of the mother who gave birth and the mother’s husband. 
That rule has been expanded in recent years to take account 
of the varieties of ways that people become parents and form 
family relationships. For example, current D.C. law creates a 

rebuttable presumption that a child born to a woman is the 
child of the woman’s same-sex spouse or registered domestic 
partner. Thus, the spouse or partner need not adopt; she is 
already the child’s second mother under D.C. law. However, a 
court in a state that does not recognize the legal status of the 
two women as spouses or domestic partners may not recognize 
the parent-child relationship of the second mother. A judgment 
of parentage would be in order. However, if they live in a state 
that does not recognize their legal status they may not be able 
to get such a judgment.

The pending bill would allow the two women to file a petition 
for a declaration of parentage in D.C. Superior Court if the child 
was born in D.C. even if the parents are not D.C. residents. Once 
the parents have such a declaration, it is entitled to full faith 
and credit in every other state, even in those states that do not 
recognize the validity of the legal relationship of the parents to 
each other.

This bill, if enacted into law, will help to fill a gap for many 
same-sex couples who have created parent-child relationships 
through birth or adoption and want to make sure that these 
relationships are protected by law.

The December 2011 issue of Washingtonian magazine 
includes two Pasternak & Fidis partners in its listing of 
the D.C. area’s best lawyers.  Managing Partner Nancy 
Fax was included on the magazine’s list of the best 
lawyers in estates and trusts.  Linda Ravdin was listed 
for divorce and family law.
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Estate Planning and Administration 
associate Stephanie Perry was 
recently admitted to the Maryland 
bar and to the bar of the District of 
Columbia. 

In October 2011 Divorce and 
Family Law Group senior associate 
Lucy Nichols served on a panel 
at an all-day program at the 
Georgetown Law Center entitled “A 
Symposium on Transgender Issues 
in Law and Policy.”  Lucy spoke 
about family law cases and what is 
unique about a divorce or custody 
case when one of the parties is 
making a gender transition. 

Six Pasternak & Fidis lawyers have been selected for inclusion in the 2012 
edition of Maryland Super Lawyers. Partners N. Alfred Pasternak, Marcia 
Fidis and Nancy Fax were named for the practice area of estates and trusts.  
Partners Linda Ravdin and Anne (Jan) White were listed for the practice 
area of divorce and family law.  In addition, associate Jeremy Rachlin was 
picked for inclusion in the Rising Stars category that singles out the state’s 
top up-and-coming attorneys.  

Divorce and Family Law Group partner 
Linda Ravdin has been nominated 
for a second term as a member of the 
Governing Council of the American Bar 
Association Family Law Section.  She 
continues as a member of the Section’s 
Publications Development Board and 
as Co-Advisor to the Uniform Law 
Commission’s Committee on Premarital 
and Marital Agreements.

In March 2012 Estate Planning and 
Administration associate Oren 
Goldberg will teach a continuing 
legal education course on trusts 
and tax issues relevant to family law 
practitioners.  The course will be 
presented by the Bar Association 
of Montgomery County, Maryland, 
Sections of Family Law and Taxation. 

required to make monthly distributions to her. The appeals court noted 
that, in general, a trial judge may impute income to a spouse when he 
or she is voluntarily unemployed, underemployed, or made investment 
decisions that caused assets to generate less income. Furthermore, the 
appeals court noted that income generated by a spouse’s inheritance or 
by another asset is crucial to the issue of that spouse’s need, whether or 
not the spouse chooses to actually receive the income. The issue here, 
however, was access to –i.e., the ability to reach-- the income source. 
In this case, the appeals court found that Wendy’s interest in the trust did 
not cause the trust to be an available asset from which income could be 
imputed to her. The court reached this decision because the trust: (i) was 
wholly discretionary, i.e., it gave the trustees the sole discretion to pay 
out income and principal; (ii) was established for the limited scope of 
Wendy’s health, support, maintenance, education, and general welfare; 
(iii) required that the trustee take into account other financial resources 
available to her; (iv) expressly stated the parents’ intent that Wendy not 
be permitted, under any circumstances, to compel distributions; and (v) 
provided that Wendy had no ability to assign, transfer, or encumber future 
distributions from the trust (the spendthrift provision). The appeals court 
sent the case back to the trial court to make a final determination as to 
Mark’s alimony obligation.
How should this affect your planning if you are in Maryland, Virginia, or 
the District of Columbia? Whether the assets in a trust you establish for a 
loved one will be available to satisfy the claims of creditors (including a 
divorcing spouse) will depend on the character and terms of the trust. Is it 
a discretionary trust, i.e., a trust that gives an independent trustee absolute 
discretion over distributions? Such a trust is generally protected from all 
creditors. Is it a support trust, i.e., a trust to provide for the beneficiary’s 
support? Such a trust relies on its spendthrift provisions to protect its 
assets from creditors; however, there are exception creditors in every 
state who may be able to reach the assets, generally including a divorcing 

spouse. Is it a hybrid trust, i.e., a discretionary support trust? In a hybrid 
trust, the specific terms can and will affect the extent to which creditors 
can reach the trust assets. To enhance protection from creditors, the 
beneficiary cannot control distributions from the trust. The beneficiary 
should not be the sole trustee of his or her trust. If the beneficiary will 
be a co-trustee, the beneficiary’s control should be limited to asset 
management and investment decisions.
It always is difficult to balance the desire to protect assets given to a 
loved one from his or her creditors, on the one hand, and respect for 
the beneficiary’s autonomy by giving him or her control over the assets, 
on the other hand. By (i) making gifts in trust rather than outright, (ii) 
naming an independent third party as trustee for the purpose of making 
distribution decisions, and (iii) allowing the beneficiary of the trust to 
serve as co-trustee for the sole purpose of making investment decisions, it 
often is possible to find a balance between the two. Trusts are imminently 
flexible. Ultimately, parents must decide: To what extent do they want to 
impose their judgment of what is best for their descendants, and how far 
into the future do they want to impose this judgment?
One final issue to note: The above discussion relates to third party 
trusts, i.e., a trust established for the benefit of a person other than the 
person creating and funding it. A person may wish to create a trust 
for his or her own benefit that will be protected from future creditors; 
however, such a trust cannot be established under Maryland, Virginia, 
or District of Columbia law. There are a handful of states that permit 
a so-called self-settled spendthrift trust, also known as a domestic 
asset protection trust. The states with the most protective laws are 
Delaware, Nevada, and Alaska. A person does not need to live in one 
of these states to create such a trust.
Please contact one of the lawyers in the estate Planning and 
Administration Group if you are interested in discussing creditor 
protection for yourself or your loved ones.

Trust Assets
—continued from page 2
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D.C. Passes Uniform Collaborative Law Act 
  by Anne (Jan) W. White

On February 7 the District of Columbia became the 4th jurisdiction in the country to pass the Uniform Collaborative Law 
Act.  After the Mayor’s signature and a Congressional waiting period, the Act takes effect.  The law provides protections 
to clients who want to resolve their issues without court intervention in divorce, custody disputes, and other family  
break-ups.  The Maryland legislature has scheduled hearings on the same Act for February 22.

Maryland Votes for Marriage Equality
The Maryland legislature passed a marriage equality bill in late February. Once the measure is signed by Governor Martin 
O’Malley (which he has indicated he will do) Maryland will become the eighth state in the nation to permit same-sex 
marriage. Opponents will seek to take the issue to a referendum in November.
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