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n these times of financial turmoil, people
are increasingly concerned with the
security of their investments and deposits. On September 26, 2008, the Federal
Deposit Insurance Corporation (FDIC) issued
interim rules regarding coverage of certain
trust deposits. On October 3, 2008, the FDIC
increased the deposit insurance coverage limit
from $100,000 to $250,000. The increased limit
is effective through December 31, 2009.
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The FDIC insures deposits at banks and savings
associations, including certificates of deposit
(CDs), checking, savings, and money market
accounts. This article examines some recent
changes to FDIC coverage rules.
Three basic principles apply when determining
deposit insurance coverage. First, coverage
is based on “ownership capacity.” All deposits
at the same institution that are held in the
same ownership category are combined and
insured up to $250,000. Ownership categories
include single accounts, certain retirement
accounts, joint ownership accounts, revocable
trust accounts, and irrevocable trust accounts.
Second, deposits at different institutions are
insured separately. For example, the FDIC
will insure $1,000,000 deposited by the same
individual at four banks—$250,000 per bank.
Third, if an account-holder dies, a 6-month
grace period applies before the FDIC will
reduce coverage on the account. This permits
the owner’s personal representative or the
trustee to restructure the accounts as needed.
Single and Joint Ownership Accounts
A single ownership account has one owner
who is the only person that can withdraw
from that account. All of a person’s single

ownership accounts at the same FDIC-insured
institution are added together and insured up
to the $250,000 maximum.
A joint ownership account is an account
with two or more owners, each of whom can
withdraw funds at any time. An individual’s
interests in all joint ownership accounts at the
same institution are combined and insured up
to the $250,000 maximum. The owner may
also have funds in a single ownership account
which are insured separately. For example,
Jack and Jill own an account with $250,000,
Jack and James own an account with $300,000
and Jack owns an account with $250,000.
Jack’s interest in the two joint accounts totals
$275,000 of which $25,000 is uninsured. Jack’s
single ownership account is fully insured.
Revocable Trust Accounts
Revocable trust accounts can be informal
or formal. An informal revocable trust is
created through the account title, for example,
“payable on death” (POD), “transfer on death”
(TOD), “in trust for” (ITF), or “as trustee for”
(ATF). A formal trust account will have a formal
trust agreement (a living trust or family trust)
and should be titled in the name of that trust
agreement.
All deposits of a single owner in both informal
and formal revocable trusts are added together
for FDIC insurance purposes, and the insurance
limit is applied to the combined total.

—continued on page 5
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The Maryland Protection of
Homeowners in Foreclosure
Act PHIFA
Mitchell Alkon

n the Winter 2008 edition of this newsletter I wrote an article entitled, “Alternatives to Foreclosure.” Unfortunately, as
the year comes to an end, the news has
not improved. Economic conditions have
spawned a new cottage industry of “foreclosure consultants.”

PHIFA also provides that an owner of a
residence in default has the right to rescind
a contract for the sale or transfer of the
residence within 5 days of execution of the
contract. During this 5-day period the deed to
the residence cannot be recorded. Within 10
days after receipt of a notice of rescission the
purchaser must return, without condition, the
original deed, title contract or other document
signed by the homeowner. A residence in
default is subject to other restrictions. The
purchaser cannot represent that he or she is
assisting the homeowner to save the home
or make any statement that has the likelihood
to cause confusion or misunderstanding. The
latter statements include those regarding the
value of the residence or the proceeds the
homeowner will receive after a sale or transfer.

I

Effective April 3, 2008, the Maryland
General Assembly passed the Protection of
Homeowners in Foreclosure Act (“PHIFA”).
PHIFA defines a foreclosure consultant as a
person who offers to perform a service that
the person represents will (i) stop, delay, or set
aside a foreclosure sale; (ii) obtain forbearance
from foreclosure from a loan servicer, a
beneficiary or a mortgagee; or (iii) save a
homeowner’s residence from foreclosure. There
are exceptions, including a lawyer performing
activities related to his/her regular practice of
law, a person holding or servicing a mortgage
loan secured by a residence in default, a person
doing business under a law regulating banks,
trust companies, savings and loans, and credit
unions, and licensed real estate brokers.

PHIFA is an attempt by Maryland to regulate
this growing industry and protect a vulnerable
class of individuals. PHIFA may be applicable
when a transaction involves a home in default.
It is applicable where a foreclosure is pending,
where the seller is a homeowner in default who
is being offered a chance to live in the home
after the sale, where a power of attorney is
used, where a seller is assigning proceeds, and
where save-the-home or credit repair promises
are made. The rescission rights provided by
PHIFA establish a statutory cooling off period
for the homeowner in default and provide a
warning to those offering assistance that their
activities will be scrutinized. A violation of
PHIFA may subject the wrongdoer to injunctive
relief, attorney fees, triple damages and criminal
penalties.

PHIFA details activities that the foreclosure
consultant cannot engage in, including
involvement in a foreclosure rescue transaction
(i.e., when a residence in default is conveyed by
a homeowner who retains a legal or equitable
interest in all or part of the property, including
a lease-purchase agreement), collection of
or charging compensation prior to the full
performance of the consultant’s obligations,
and acquiring any interest in a residence in
default from a homeowner with whom the
foreclosure consultant has contracted.
The essence of the law is found in Maryland
Code Real Property Article, Section 7-305,
which permits a homeowner to rescind
a foreclosure consulting contract at any
time. The homeowner must repay, within
60 days, any funds paid or advanced by the
foreclosure consultant plus interest at 8% per
year. However, PHIFA expressly provides that
“the right to rescind may not be conditioned
on the repayment of any funds.” Homeowners
will contend that the right to rescind “at any
time” means they can rescind a foreclosure
consulting contract well after funds have
been disbursed to them, even years later.
Foreclosure consultants will point to the
repayment provision in PHIFA; homeowners
will acknowledge this obligation but argue that
it is not a condition to the right of rescission,
leaving the foreclosure consultant with a mere
unsecured claim against the homeowner.
Copyright© 2008 Pas ter n a k & Fi di s, P. C .

If a homeowner in default is unable to use
one of the options described in the Winter
2008 newsletter, a foreclosure consultant
may be a last resort. The homeowner should
consult with counsel before entering into a
contract or transaction with such a consultant.
Similarly, persons who seek to do business
with homeowners in default as foreclosure
consultants should get legal advice about their
obligations under PHIFA.
Mitchell Alkon is a Partner with the Business, Real
Estate & Litigation Group. He brings more than
25 years of experience to all aspects of residential
and commercial real estate and business matters.
He currently serves on the Montgomery County,
MD Commission on Common Ownership
Communities.
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Child Custody and the
Non-Traditional Family
Lucy E. Nichols

oday, families come in a variety of packages many of
which no longer resemble the 1950s ideal of the Leave
it to Beaver nuclear family. There are many unmarried
couples who have chosen to live together in a childcentered family. This article focuses on the legal obstacles facing the
non-biological parent after dissolution of a relationship in which he
or she shared the child-rearing responsibilities, supported the child
financially and established a child-parent bond, but did not adopt
the child.

T

Coming in January 2009. Premarital and Domestic
Partnership Agreements in Maryland, the District of Columbia
and Virginia (MICPEL, 2008) by P & F partners Linda Ravdin
and Marcia Fidis. Two leading authorities in their respective fields of divorce and family law, and estate planning,
probate and tax combine to offer a thorough and practical
approach to the task of negotiating and drafting premarital
and domestic partnership agreements. They address the
validity of agreements in the three jurisdictions as well as
special issues facing younger couples, retirement benefits,
tax consequences and a host of other important issues facing the attorney who handles such agreements.

The love for a child is just as strong in the non-traditional family
as in the traditional nuclear family. What may differ dramatically is
how the courts treat the legal rights of a non-bio parent regarding
the child in the event of the dissolution of the parties’ relationship.
The following example illustrates the legal obstacles the non-bio
parent may encounter in maintaining a relationship with a child.

before intervening in this constitutionally protected relationship.
Most recently, in Stadter v. Siperko, decided on June 3, 2008, the
Virginia Court of Appeals rejected the idea that a psychological
parent has a higher legal status than any other third party in a
custody or visitation dispute against a bio parent. The non-bio parent in Stadter urged the trial court to adopt a psychological parent
doctrine, arguing other states have recognized that a third party
may be a de facto parent where he or she has lived in the home
with the child; has assumed a parental role with the consent or
encouragement of the bio parent; and a bond exists between the
child and non-bio parent. The Virginia court declined to adopt this
doctrine, viewing it as an attempt to rewrite Virginia law. The Court
of Appeals did point out that the non-bio parent did not adopt the
child and there was no agreement between the parties concerning her parenting rights. It is unclear whether such an agreement
would have made a difference in the outcome but is worth noting.

Two women have been living together in a
committed relationship for several years and decide
to create a family. BioMom becomes pregnant using
her egg and an anonymous donor’s sperm and gives
birth to a healthy baby boy. NonBioMom is present
for every prenatal appointment and the labor and
birth of the child. NonBioMom does not adopt the
child but the child is given her last name on his birth
certificate and is held out by both parties as their
child. The parties happily raise their son together,
sharing all of the parenting responsibilities, financial
obligations and joys of parenthood for 8 years. The
child has formed a strong parent-child attachment
with both of his parents. The parties’ relationship
ends and BioMom moves out taking their son with
her. She informs NonBioMom she has no legal rights
and prevents her from seeing the child.

Maryland
Maryland, like Virginia, requires a non-bio parent who seeks custody or
visitation with a child to rebut a strong presumption favoring the parent’s
right to decide whether to permit continued contact. In Maryland, this
presumption may only be overcome where there is a showing of the bio
parent’s unfitness or other exceptional circumstances.

Virginia
In Virginia, a third party with a legitimate interest, regardless of sexual
orientation, who seeks custody or visitation rights over the bio parent’s objection must establish by clear and convincing evidence that
actual harm will come to the child unless the non-bio parent is given
custody or visitation. Potential harm is not sufficient to meet this
burden. The court cannot apply a best interest of the child analysis
in cases between a bio parent and a non-bio parent; this standard is
reserved for a dispute between two legally recognized parents.

Maryland law was previously more hospitable to a non-bio parent’s
claim. In a 2000 case, S.F. v. M.D., Maryland’s Court of Special Appeals
(the intermediate appeals court) recognized an elevated status for
de facto parents in visitation cases. A non-bio parent was considered a de facto parent when the non-bio parent, with the consent
—continued on next page

The non-bio parent’s onerous burden is deeply rooted in the principle that a natural parent possesses a fundamental right to provide
for the care and custody of his or her child and to make decisions
in the child’s best interests without interference by the State. There
is a legal presumption that the bio parent makes decisions in the
child’s best interests. The State must have a compelling interest

P & F Managing Partner Nancy Fax spoke at the Duke Estate
Planning Conference in Durham, NC in October on “Practical
Drafting under the Uniform Trust Code.” In January she
will be in Orlando, FL, at the Heckerling Institute on Estate
Planning, speaking on “Estate Planning in the 21st Century.”
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or encouragement of the bio parent, lived in the home with the
bio parent and child; performed significant parental duties for the
child; and established a parental relationship or attachment with
the child. The de facto parent could obtain visitation rights without
showing unfitness of the bio parent or exceptional circumstances.
When the non-bio parent sought custody, however, the presumption protecting the rights of the bio parent had to be overcome.

In September, Divorce & Family Law Partner, Faith Dornbrand
received advanced training in negotiation skills at the
Program on Negotiation at the Harvard Law School. The
training was sponsored by the American Academy of
Matrimonial Lawyers of which she is a Fellow. Ms. Dornbrand
is also certified as an arbitrator by the American Academy
of Matrimonial Lawyers. She is an active and enthusiastic
practitioner of collaborative law, and in October attended
a collaborative law boot camp for collaborative attorneys,
coaches, child specialists and financial neutrals from D.C.,
Maryland and Virginia. Ms. Dornbrand, well known for her
effectiveness in the courtroom, continues to hone her skills in
alternative dispute resolution methods to provide her clients
with effective alternatives to litigation.

This was the law in Maryland until Janice M. v. Margaret K., decided
in 2008. There, the Maryland Court of Appeals (the highest appeals
court) overruled S.F. v. M.D. and dealt a blow to non-bio parents
seeking to continue a relationship with a child. It held that a de
facto parent seeking either visitation or custody must prove unfitness of the bio parent or exceptional circumstances. This standard
is extremely difficult to meet.
District of Columbia

Closing

The District of Columbia is unique in the Metro area in its enactment of a de facto parent statute, effective September 20, 2007.
Under D.C. law, a person may become a de facto parent in one of
two ways. A de facto parent is defined as an individual who lived
with the child in the same household at the time of the child’s birth
or adoption; has taken on full and permanent responsibilities as
the child’s parent; and has held himself or herself out as the child’s
parent with the agreement of the bio parent. Alternatively, a person may become a de facto parent who has lived with the child in
the same household for at least 10 of the 12 months immediately
preceding the filing of a suit for custody; has formed a strong emotional bond with the child with the encouragement and intent of
the bio parent that a parent-child relationship be formed; has taken
on full and permanent responsibilities as the child’s parent; and has
held himself or herself out as the child’s parent with the agreement
of the bio parent.

The natural parent presumption is well-grounded in the law, yet
the definition of family has dramatically changed. The District of
Columbia has gone the farthest in the Metro area to protect the
children of non-traditional families, the continuity of support, and
the non-bio parent’s bond with the child.
With respect to our example of the same-sex parents of the 8-year
old boy, if there is no court order or agreement defining the nonbio parent’s legal rights, the non-bio parent will have a very difficult
burden to overcome in Virginia or Maryland; the odds are against
her. In the District she would have substantially more protection for
her relationship with the child but still some uncertainty.
With the de facto parent doctrine recently rejected in both Virginia
and Maryland and the D.C. statute still new and untested, the nonbio parent must be proactive in preserving a relationship with the
child. The District and Maryland permit unmarried couples (including same-sex couples) to adopt. Adoption is one option. Another
is a custody and support agreement entered into during the relationship. Such an agreement will not bind a court if the adults have
a dispute, but may improve the non-bio parent’s chances. Another
option is the entry of a consent order between the non-bio parent
and the bio parent. The order should establish the non-bio parent’s
legal and physical custody with respect to the child in the event of
the bio parent’s death or the dissolution of the parties’ relationship.
It is critical that the non-bio parent’s parental rights be defined
when the parties are happy and raising the child the way they have
agreed is in the child’s best interests, before a trauma changes the
family dynamics.

Most remarkable is the statutory mandate that, once an individual
has established he or she is a de facto parent by clear and convincing evidence, that person is deemed a parent for purposes of
custody and child support. As a parent, it appears he or she has the
same custodial rights as the bio parent; but the law is still new and
untested and it is uncertain how it will be applied or interpreted.
The District’s approach to the problem discussed here differs from
Maryland and Virginia in that it focuses more on the child’s rights
in these families and less on the rights of the adults. Importantly, it
appears that a de facto parent would have the same rights regarding the child as any other parent if the bio parent dies. If this is the
case, as a parent, the non-bio parent would have a right to continued custody over the claims of other family members, such as a
grandparent. However, there are not yet any reported court opinions to guide practitioners.

Lucy Nichols is a seasoned practitioner in the Firm’s Divorce & Family
Law Group. She has extensive experience in custody litigation as well as
the negotiation and settlement of domestic relations matters for both
traditional and non-traditional families. Licensed to practice in Virginia,
Maryland and the District of Columbia, she joined the Firm in 2005.

Divorce & Family Law Partner Linda Ravdin was a speaker
this fall at the American Bar Association Family Law Section
CLE Conference in Scottsdale, AZ. The title of her presentation was “Premarital Agreements: How to Create a Valid,
Litigation-Proof Agreement and Post-Execution Issues.” In
December, 2008 she will again speak on the topic of premarital agreements to the Alabama Chapter of the American
Academy of Matrimonial Lawyers.
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FDIC Coverage for Deposits Owned in Trust
—continued from cover page

The factors to determine coverage for an
informal revocable trust deposit are: (1)
the owners (there can be one or more);
(2) the named beneficiaries (an eligible
beneficiary is a person, charity or other
non-profit organization); (3) whether the
beneficiaries are “qualifying” (the interim
rules eliminate this requirement); (4)
whether all those named on the informal
trust deposit are living – both owners and
beneficiaries; (5) whether all beneficial
interests are equal (the interim rules
eliminate this factor for account owners
who name up to five beneficiaries in all
revocable trust accounts they establish
where the combined balance of those
accounts totals no more than $1,250,000);
and (6) whether the account title indicates
testamentary intent (POD or a similar term)
and the account records accurately identify
the owners and beneficiaries.
FDIC coverage for revocable trusts is
calculated based on the number of
owners and beneficiaries. The coverage
is limited to $250,000 per owner for each
beneficiary and is based on the number
of beneficiaries per owner, not the number
of owners and beneficiaries. With one
owner and two beneficiaries, maximum
coverage is $500,000. With two owners and
two beneficiaries, maximum coverage is
$1,000,000. Under the interim rules, for an
account owner with combined revocable
trust account balances of $1,250,000 or
less, the maximum available coverage is
determined simply by multiplying the
number of beneficiaries by $250,000. If a
POD account names a formal revocable trust
as beneficiary, coverage limits will be based
on that instrument.
If a beneficiary dies, coverage will
immediately decrease. If an account
with $1,000,000 has two owners and two
beneficiaries and one of the beneficiaries
dies, upon the beneficiary’s death $500,000

The Best Lawyers in America, an annual
publication, has named Nancy Fax and
Marcia Fidis in the specialty of Trusts
& Estates and Linda Ravdin in the specialty of Divorce & Family Law.

of deposited funds would be uninsured.
On the other hand, if an owner dies, there
is a 6-month grace period, and coverage
will be reduced by $500,000 only after that
6-month period. The owner’s personal
representative or trustee should deposit the
amount that will be uninsured at another
institution before the grace period ends.
For a formal revocable trust account,
coverage is determined in largely the same
manner. Under the interim rules, coverage is
determined without regard to whether the
beneficiaries’ interests are unconditional or
unequal. The interim rules no longer require a
complicated calculation for a life estate interest
holder; each life estate interest is insured for the
maximum of $250,000.
With both informal and formal revocable
trusts, for an account owner with more
than $1,250,000 in revocable trust accounts
and more than 5 beneficiaries named in
the trust, the old coverage calculation is
maintained: the owner is insured for the
greater of $1,250,000 or the total amount of
all beneficiaries’ interests in the trust, limited
to $250,000 per beneficiary. For example,
Steve has a formal irrevocable trust account
holding $1,500,000. The trust provides
a life estate for Steve’s wife, $50,000 for a
charity, $15,000 for each of Steve’s three
brothers, and the remaining amount to a
friend. Under the interim rule, the maximum
coverage is the greater of $1,250,000 or the
total beneficial interests of all beneficiaries
(up to a limit of $250,000 per beneficiary).
The interests are: (i) $250,000 for Steve’s wife
(maximum insurable amount for her life
estate); (ii) $50,000 for the charity; (iii) $45,000
for the three brothers; and (iv) $250,000 for
the friend (because of the per beneficiary
limitation). The total beneficial interests
would be $595,000. The maximum coverage
to the account owner would be $1,250,000,
the greater of $1,250,000 or $595,000. The
remaining $250,000 would be added to and
insured along with Steve’s other individual
accounts at the institution (if any). If, on the
other hand, the charity and three brothers
were each entitled to $250,000, so that the
total beneficial interests were $1,500,000, the
account would be fully insured without any
portion being allocated to Steve’s individual
accounts.

Jeremy Rachlin, an Associate in the
Business, Real Estate & Litigation
Group, was recently re-elected as a
Voting Alumnus to the Omicron Delta
Kappa National Leadership Honor
Society (ODK), University of Maryland
College Park chapter. During his
senior year at Maryland in the spring
of 2002, Mr. Rachlin was selected
for membership in ODK based upon
his scholarship and service to the
University of Maryland, and he is
pleased to continue his involvement
with this distinctive group. Mr. Rachlin
also serves as a volunteer mentor to first-year law students at the
University of Maryland School of Law.
In this capacity, he offers guidance
on a range of issues, from adjusting
to the law school curriculum, finding
internships during law school, to identifying possible career paths after law
school.

Under the old rules, when a revocable trust
became wholly or partially irrevocable
upon the death of a grantor, insurance
coverage would shift to the irrevocable trust
rules, often resulting in drastically reduced
coverage. The interim rules provide that the
revocable trust rules will continue to apply
when a trust becomes irrevocable following
the death of a grantor.
Irrevocable Trust Accounts
To determine insurance coverage for
an irrevocable trust account, the FDIC
must determine (1) the grantors; (2) the
beneficiaries; (3) the dollar amount or
percentage interest allocated by each
grantor to each beneficiary; (4) whether
there are any conditions on receiving an
interest in the trust; (5) whether everyone
named in the trust is living, and, if the
grantor is living, whether the grantor retains
an interest in the trust; and (6) whether
the trust is properly identified in the bank’s
records.

FALL 2008

An irrevocable trust account for a trust with
a single grantor and three beneficiaries
(and no conditions) can be insured up
to $750,000, while an irrevocable trust
account for a trust with two grantors and
three beneficiaries can be insured up to
$1,500,000. The identity of the grantor is
important because a beneficiary’s interest
—continued on next page

5

Copyright© 2008 Pa ster n a k & Fid is, P.C.

In October of this year, Divorce &
Family Law attorneys Lucy Nichols
and Morriah Horani presented a
program on child custody, visitation,
child support and parentage issues at a
mediator training session of the MultiDoor Dispute Resolution Division of
the D.C. Superior Court.

September 19, 2008. All shareholders, retail
and institutional, domestic and foreign, who
held shares as of September 19 are insured.
Payouts are triggered when the fund’s net
asset value falls below $0.995. The fund
must then liquidate within 30 days, unless
the period is extended by the Treasury.
Non-Interest Bearing Accounts

in all irrevocable trust deposits established
by the same grantor at the same institution
are added together and insured up to
the $250,000 maximum. Also, in the rare
situation where a grantor retains an interest
in an irrevocable trust fund, to the extent
of the grantor’s retained interest, the
irrevocable trust account will not be insured
on a per beneficiary basis. The retained
interest is added to the grantor’s other
single ownership accounts and insured
up to $250,000. One reason this is rare is
that the grantor must be living and most
irrevocable trusts are irrevocable only after
the grantor’s death.
For per-beneficiary coverage, the
beneficiary’s interest must not be affected
by any conditions. If beneficiaries may not
receive their interests because of some
event or condition, all the contingent
beneficiaries’ interests will be added
together and insured up to $250,000.
Contingencies are very common in
irrevocable trusts. Therefore, it is advisable
for trustees of an irrevocable trust to deposit
no more than $250,000 of the trust’s assets
with any one insured institution.
Money Market Accounts

As of October 14, 2008, all non-interest
bearing transaction deposit accounts at an
FDIC-insured institution, including all personal
and business checking deposit accounts that
do not earn interest, are fully insured for the
entire amount in the deposit amount. This
unlimited insurance coverage is temporary
and will remain in effect until December
31, 2009. During this time, if you must hold
funds in a single transaction deposit account,
consider whether you can forego earning
interest on the funds in exchange for unlimited
deposit insurance coverage.
Conclusion
As the federal government considers ways
to improve consumer confidence and lessen
the effects of the credit crisis, it is important
to pay close attention to this ever-changing
landscape. For more information on the
FDIC and recent changes to the law, one
place to begin your inquiry is the FDIC
website, at http://www.fdic.gov.
Oren Goldberg is an Associate with the Estate
Planning & Administration Group. A graduate
of the University of South Carolina School
of Law, he holds a Masters of Laws degree in
Taxation and an Estate Planning Certificate
from Georgetown University Law Center. He
joined the Firm in 2008.

On September 29, 2008 Treasury issued an
insurance plan for money market funds.
This is an unlimited guarantee for money
market account balances as of September 19.
Coverage is effective through mid-December,
2008 when Treasury may decide to extend
the plan through September, 2009.
Coverage is available to participating
publicly offered funds. The fund must pay
a fee based on the per-share value as of

Divorce & Family Law Group partner, Anne (Jan) White, attended the
9th Annual Forum for Collaborative
Professionals of the International
Academy of Collaborative Professionals
(IACP) in New Orleans in October.
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Highlights of the 2008 Housing Act
Affecting Individuals
N. Alfred Pasternak

The “American Housing Rescue and
Foreclosure Prevention Act of 2008” (H.R.
3221) was signed into law by the President
on July 30, 2008. This sweeping measure
is designed to shore up the ailing housing
market as well as tighten lending practices
and reform financial institutions associated
with that market. It also contains a number of
tax changes, including some that affect home
buyers, homeowners, and home sellers.
Tax credit for first-time homebuyers.
The new law gives first-time married
home buyers filing a joint Federal income
tax return a $7,500 tax credit. The credit
amount is $3,750 for a single person or for a
married person filing a separate return. The
new credit, like other tax credits, reduces
a person’s tax liability on a dollar-for-dollar
basis, and if the credit is more than the tax
you owe, the difference is paid to you as a
tax refund. However, unlike other Federal
tax credits, the new credit must be paid
back to the Government in equal amounts
over 15 years. So, as a practical matter, the
new credit for first-time home buyers is the
equivalent of an interest-free loan from the
Government.
A number of terms and conditions must
be met for the credit to apply. The two key
rules are that:
(1) you (and, if married, your
spouse) did not own a principal residence
during the 3-year period before you make
the credit-eligible home purchase; and
(2) you must buy a new principal
residence after April 8, 2008, and before
July 1, 2009.
The full credit for new home buyers is
available only if your adjusted gross income
(with some modifications for highly
specialized income) does not exceed $150,000
if you file a joint return ($75,000 for all other
filers). The credit phases out over the $150,000
to $170,000 income range for joint filers
($75,000 to $95,000 for all other filers).
In general, you claim the credit on the tax
return you file for the year you buy the
principal residence. However, if you buy
the home after December 31, 2008, and
before July 1, 2009, you have the option of

claiming the credit on your 2008 tax return
instead of your 2009 tax return.
You will have to start paying back the credit
over 15 years as an extra tax amount on your
Federal returns beginning with the tax return
for the second year after the year in which
you buy the new home. First-time home
buyers who buy a principal residence in 2008,
and claim a $7,500 credit will pay it back (1)
starting with the 2010 tax return they file in
2011, and (2) ending with the 2024 tax return
they file in 2025, at the rate of $500 per year in
additional Federal income tax.
In general, the payback of the credit
is accelerated if you sell the principal
residence (or stop using the home as your
principal residence) before the end of the
pay-back period.
Property tax deduction for
non-itemizers
For 2008 only, those who take the standard
deduction instead of itemizing deductions
may claim an additional standard deduction
for State and local property taxes paid (but
taxes written off as business deductions
don’t count). The deduction is $1,000 for a
joint return and $500 for all other filers (or
actual property tax paid, if that’s less).
Reduced home sale exclusion for
some home sellers
After 2008, some home sellers who do
not use their property as their principal
residence for the entire ownership period
may wind up paying a higher tax bill than
they would under current rules. The tax
break affected is the home sale exclusion,
which generally allows up to $250,000 of
home sale profit to be tax-free if a home
was owned and used by the seller as a
principal residence (i.e., main home) for a
least 2 of the 5 years before the sale. In
general, the tax-free break can only be
used once every 2 years. The tax-free
profit amount is up to $500,000 for married
taxpayers filing jointly for the year of sale
if several conditions are met. A reduced
maximum exclusion may apply to taxpayers
who must sell their principal residence
because of health or employment changes
(or certain unforeseen circumstances) and as
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a result (1) fail the 2-out-of-5-year ownership
and use rule, or (2) previously used the home
sale exclusion within two years.
For sales after 2008, the home sale exclusion
will be reduced proportionately for the
period of time a home was not used as a
principal residence. The prime example
is a vacation home that is turned into a
principal residence by its owners. But the
new rule also can hit individuals who use a
property as a main home for a while, rent it
out for a period of time, and then move back
in. There are a number of exceptions. For
starters, pre-2009 periods of non-principal
residence use do not count, and neither
do periods of temporary absence totaling
no more than 2 years due to health or
employment changes (or certain unforeseen
circumstances), or up to 10 years of absence
for qualifying members of the military or
certain government employees. Finally, nonprincipal residence use does not count if it
occurs (1) in the five years preceding the sale,
but (2) after you permanently stop using the
home as a main home.
The new home sale rules are quite complex.
Consult your tax advisor about your
individual situation.
N. Alfred Pasternak is a founder of Pasternak &
Fidis, P.C. and an authority on tax and business
planning. He lectures frequently on business
succession planning and the special needs of
family businesses.

Business, Real Estate & Litigation
Partner Mitchell Alkon recently served
as a Panel Chair for the Commission
on Common Ownership Communities
in Montgomery County, Maryland.
Mr. Alkon also serves as a Professional
Representative to the Commission
which was founded to advise the
County Executive and the County
Council on ways to handle common
ownership of property in communities;
promote public awareness of the rights
and obligations of living in common
ownership communities; eliminate
disputes; and maintain property values
and quality of life in community associations.
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