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Alternative dispute resolution embraces a variety of processes designed 
to resolve legal disputes outside of a formal court proceeding.  One such 
option is binding arbitration.  In binding arbitration a neutral decision-
maker, who could be a retired judge or a lawyer with expertise in the 
subject matter of the dispute, is appointed to make a decision to resolve 
a legal dispute.  Arbitration has been used for many years to resolve 
commercial, construction, labor, and many other types of legal disputes.  
It is rare in the family law arena, but that could change.

The Uniform Law Commission (ULC) is currently working on a Uniform 
Family Law Arbitration Act (the UFLAA).  It will be presented to the 
Commission at its annual meeting in the summer of 2016.  If the ULC 
adopts it, it can be considered for enactment by state legislatures.  Ideally, 
it would be enacted by all states and the District of Columbia so that there 
would be a uniform approach to arbitration of family law disputes across 
the United States.

There are a variety of family law matters that may be appropriate for arbitration:

• A dispute between a divorcing couple about allocation of property 
rights or a claim for spousal support;

• A dispute about how to divide up shared property under a premarital 
or postmarital agreement;

• Determination of the amount and duration of spousal support under 
a premarital or postmarital agreement that leaves this issue for 
resolution in the event of divorce;

• Resolution of a disagreement about the meaning of a premarital 
agreement, a postmarital agreement, or a marital separation 
agreement, or about how to carry out its terms;

• 
support, e.g., a dispute about whether a support payor has become 
disabled under a provision for reduction upon disability;

• Resolution of a claim that a party breached an agreement.

Binding arbitration has not generally been considered suitable to resolve 
disputes about custody or support for a minor child.  Courts in Maryland, 
Virginia and D.C. have permitted parties to arbitrate such disputes, but 
the court retains ultimate authority over these matters.  As a result, 
for most such disputes, it will make more sense for parties who are 
unable to settle through negotiations or mediation to take their dispute 
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Premarital agreements get a bad rap for being anti-

bad start.  If they are done right, nothing could be further 
than the truth.

The Collaborative Process has gained traction in the last 
decade as a respectful way for couples to settle their divorce 
issues outside of court.  Less attention has been given to 
how couples about to embark on marriage can use the 
Collaborative Process to develop a premarital agreement.  

Collaborative Process, the couple make their own decisions, 
staying together in the same room to discuss options to 
resolve their issues.  They are guided in their discussions 

are present for the meetings as needed.  The discussions 
focus on the parties’ goals and interests, which each party 
develops and shares with the other at the outset.  Each 
party commits to respect the individual goals of the other 
and, together, they develop joint goals.  For example, each 

Together, they may have the goals of providing a secure 

event of death.

The process by which a premarital agreement is negotiated 
can determine whether the couple ends up stronger or 
resentful, fearful about their future and worried about 
whether they can repair their relationship.  Developing 
their individual and joint goals for their lives together 
in the Collaborative Process and discussing each issue 
with their attorneys present can result in a clearer 

outcome.  Meeting together with their lawyers prevents 

hand from the other party, and to see the couple interact.  
The role of the lawyer in the Collaborative Process is to 
support the client in seeking a resolution that meets the 
needs of both clients.  When the attorneys work toward a 

Collaborative Process, they model for the clients how they 
can work together to resolve their issues.

When emotional impasse blocks resolution, mental health 
trained coaches can join the meetings to help the parties 
get to the source of their emotional reactions.  Emotional 
reasons are the most common cause of breakdown in 
negotiations, particularly negotiations between intimate 

provoke strong emotional reactions from the parties, 
for example, fear and vulnerability on the part of the 
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Jan White was recognized in the 
Washington Post as one of D.C.’s  
Top 50 Women attorneys for 2016  
by Super Lawyers.  

loss of resources on the part of the party with greater 

parties and witness their interaction in the meetings, can 
gently elicit from the parties feelings that could fester if 
buried.  Although not the same as marriage counseling, 
this contribution from mental health professionals can 
strengthen the parties’ relationship for the future.

reasons.  The Collaborative Process adapts according to the 
need.  A party marrying later in life with few retirement 
assets may worry about waiving rights that a court might 
grant upon divorce or to which he or she would be entitled 
at death.  A wealthier party may need the premarital 
agreement to protect assets for his or her children’s 
inheritance.  In the Collaborative Process, the less wealthy 
spouse is able to express fears about being bereft of assets 
or support in the event of divorce or death.  The wealthier 
spouse is able to be direct about the desire to preserve his or 
her wealth and what he or she is prepared to do consistent 

emotions and avoiding reactivity.

Sometimes parents with a family business or great 
wealth will insist that their young adult child must have 
a premarital agreement.  The goal of the parents may be 
to keep all the stock ownership in the family or to protect 
the wealth for the grandchildren.  In the Collaborative 
Process, the parents and their lawyer can be invited to join 
the meetings, to speak to both parties, both attorneys, and 

their motivation in a way that helps the young couple 
to understand.  If complicated stock, trust, tax or other 

with the young couple participating.

Super Lawyers, the Top 50 Women 
“ranked highest in the 2016 Washington DC 



18 is a momentous birthday.  Your child can register 
to vote!  Your son (but not your daughter) must 
register for the Selective Service.  Depending on which 
jurisdiction you live in, your child may become entitled 
to unilateral control over that UGMA/UTMA custodial 
account that you funded years ago.

You have spent years managing things for your child; 
whether that makes you a helicopter parent or his 
“handler,” certainly you have been the most devoted 
administrative assistant your child will ever have.  But 
now, your signature is no longer adequate, and you no 
longer have access to your child’s health information 
or authority to make medical decisions.  Your son is 

card applications addressed to him, and you think you 
overheard one of his friends mention skydiving.  What 
if something happens to him?

At 18, your child may enter into contracts and 
sign legal documents for herself.  She should, at a 

form, an advance health care directive, and a durable 
general power of attorney.  These documents are 
relatively straightforward and typically do not involve 
complicated legal drafting.

HIPAA release:  This is typically a one-page form 

professionals to release his or her medical information 
to another person (i.e., you).  Armed with this document, 
you can get the doctor, hospital, or student health 
center to talk to you.

Advance health care directive:  This may be two 
separate documents (a living will and a power of 
attorney for health care) or a combined form that 
serves both purposes.  The power of attorney for 
health care allows your child to designate an agent 
(i.e., you) to make medical decisions for your child if 
she is unable to make them herself or communicate 

them herself to her health care providers (very 
helpful in the event of that skydiving accident you’re 
worrying about).  The living will is a statement of your 
child’s wishes with regard to life-sustaining medical 

management if a situation arises in which your child is 
in extremis and death is imminent.  

Durable general power of attorney:  This document 
addresses only property (as opposed to medical) 
decisions.  Your child (the “principal”) grants authority 
to an agent (the “attorney-in-fact”) to act on his behalf 

your child is incapacitated.  A broadly written power 
of attorney grants the attorney-in-fact authority 
to manage the principal’s money, make investment 
decisions, enter into contracts on the principal’s behalf, 
sign checks drawn on the principal’s checking account, 

e.g., health insurance) for the principal, and 
obtain information (e.g., college transcripts!) to which 
the principal is herself entitled.

thought may make you laugh out loud or strike fear 
into your heart.  Either way, with a little proper 
planning, you and your child can ease the transition.  
You can’t cast her vote for her or go through basic 
training for him if he’s drafted, but, with your newly 
adult child’s cooperation, you can ensure that you will 
have continued access to information and authority to 
make decisions when your help is needed.  

When Your Child Turns 18
BY ANNE W. COVENTRY
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The law recognizes your child as an 
adult at 18.  That thought may make 
you laugh out loud or strike fear into 
your heart. 
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Premarital agreements often involve complex tax, 

areas in which they need to include additional 
professionals, such as estates and trust attorneys, 

Since the Collaborative meetings are inclusive, these 
professionals can provide information to the parties 
and the other professionals at once and explain it in the 
meetings so that both clients and both attorneys are 
fully informed and share the same information.

In sum, the Collaborative Process depends on the clients’ 
willingness to look out for each other and to work 
toward an agreement that protects both parties – a 
sound foundation for beginning a marriage.  To this end, 

provide the needed resources to make sure that the clients 
communicate well and are fully informed of all the facts, 

protection of a supportive team and process provides a safe 
place for the clients to resolve their issues and strengthen 
their relationship as they approach marriage.  
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UFLAA provides a set of ground rules that would permit 
arbitration of child issues.

Some marital agreements provide for binding 
arbitration of a dispute that may arise in the future.  
However, parties who do not have a contract with a 
binding arbitration clause can agree to go to arbitration 
after a dispute arises.  In either case, binding arbitration 
is voluntary, meaning that a party cannot be forced 
to arbitrate a dispute unless he or she has agreed in 
writing to do so.

There are pros and cons to binding arbitration.  Some of 

• The proceedings are private.  The hearings typically 
take place in a conference room and are not open 
to the public as are courtrooms.  Written materials 
submitted to the arbitrator are not public records as 

• It typically takes less time from initiation to 
conclusion than a proceeding in a court, where a 
large volume of cases and overcrowded dockets can 
mean long delays.

• The lawyers for the parties can jointly select the 
arbitrator.  They could choose a retired judge or a 
practitioner with experience in the subject matter 
of the dispute.  

• The right to appeal is quite limited.  This can 
mean that the dispute is resolved (for good or ill) 

the arbitration award, without the sometimes 
lengthy appeals that can cause a court case to 
take years to resolve.

• 

needs of the case.

There are disadvantages as well:

• The limited right to appeal means a party who is 
aggrieved by the arbitrator’s decision may have 
no recourse.

• Parties must pay for the arbitrator’s time (although 
the savings in legal fees resulting from not having 
to pay two lawyers to sit around the courthouse 

• Until courts have grappled with how much 
involvement they should have in custody cases 
that have first gone to arbitration, there will be a 
period of uncertainty about whether arbitration 
can effectively resolve these cases with 
reasonable finality.

• Even though arbitrators are to apply the same law as 
judges, parties have little recourse if they do not do so.

• The arbitrator does not have the power to enforce 
the decision.  Therefore, a party may still need to go 
to court to force the other party to comply.

The draft UFLAA draws on earlier uniform arbitration 
acts created for business disputes but seeks to provide 
a framework that is appropriate for the resolution of 
family disputes, especially in its treatment of child-
related issues and domestic violence.  Some of the key 
provisions are:

• Scope.  Parties can agree to submit any existing or 
future family law dispute to binding arbitration, 
including property and spousal support, custody 
and child support.  An arbitrator cannot grant a 
divorce or an adoption, terminate parental rights, 
grant a guardianship or adjudicate a claim of child 
neglect.  A party who entered into an agreement to 
resolve a future child-related dispute by arbitration 
is not bound by that agreement unless he or she 

arises or a court orders it.

• The parties can agree that the 

is a voluntary process, a party need not agree to 
arbitrate unless the other party agrees to make it 

• Applicable law.  The arbitrator must apply the same 
law that a judge of the state would apply.  However, 
as discussed above, an arbitrator’s error of law is 

decision. 

• Protection from abuse.  
must include training in identifying domestic 
violence and child abuse.  If the arbitrator 
determines there is a reasonable basis to believe 
a party’s safety is at risk, the arbitrator may 
not proceed until steps are taken to address the 
concern.  Moreover, the arbitrator must report 
suspected child abuse to the proper authorities and 
suspend proceedings.  An arbitrator may also make 
a temporary award to protect a party or a child 
from “harm, harassment or intimidation” and may 
impose procedures to protect a party or child from 
the risk of such conduct.

• Powers of the arbitrator.  The arbitrator generally 
has the same powers as a judge, including the 
power to interview a child, appoint an expert, 
issue subpoenas, appoint an attorney for a child, 
compel parties to make discovery and issue 
an order prohibiting them from disseminating 
information obtained through discovery, sanction 
a party for misconduct during the arbitration, and 

CONTINUED ON PAGE 5
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make an award of legal fees and costs.  In addition, 
the arbitrator may make temporary orders to the 
same extent as a judge of the state.  For example, 
in Maryland, Virginia, and D.C., where judges can 
make awards of temporary child access, temporary 
spousal support, temporary child support, and 
advance legal fees, the arbitrator would have the 
same powers.

• Judicial review.  A trial judge can review a child-
related decision, but only on the record made at 
the arbitration hearing to determine if it complies 
with state law and is in the child’s best interests.  
Court review of other decisions, e.g., a decision 
about division of property, spousal support, or 
a claim of breach, is strictly limited, generally 
to a claim the award was procured by fraud or 
corruption or other misconduct of the arbitrator.  
A mere mistake of fact or law on the part of the 

• Transcripts.  Except for child-related disputes, for 
which the arbitrator must make a verbatim record, 
the parties can opt to dispense with a court reporter 
and transcripts.  This is consistent with the limited 
judicial review of an arbitrator’s decision; there is 
little need for a transcript if there is to be no appeal.

If enacted, the UFLAA will give parties and their 
lawyers another tool in the dispute resolution toolbox.  
Because it would allow for arbitration of the full range 
of issues that are presented at divorce, including 
child issues, it may make arbitration more feasible 
for some parties who would otherwise be forced into 
court.  Moreover, parties who have a strong desire 
to maintain privacy, and who prefer a speedier 
resolution than they are likely to get from a court, 
albeit at the expense of a full right to appeal if they 

good alternative to going to court.  
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